











Vol. 23 JUNE, 1939 


Journal 


of the 


American Judicature 


Society 


To Promote the Efficient Administration of Justice 





CONTENTS 


Judge Parker’s Conferences Integrate Federal Judiciary 





Judge Sweeney Proves Pretrial Success in Federal Court 





Murray Seasongood Attacks Causes for Legal Aid Need 





Federal Trial Rules Stimulate State Reforms 





O. R. McGuire on Uniform Rules for Administrative Tribunals 





Detroit’s Unified Criminal Court Makes History 





Grand Jury Encumbers Justice in Many States, but Not Michigan.... 25 





Judge Francis Neal Parke on Eligible Lists for Appointment 





Main Purpose of Opinions Is to Satisfy Litigants 





Sensible View of Stare Decisis Gains Ground 





Better Trial Court Administration in Chicago 





Bar Integration News—Oklahoma Bar Act Repealed 





Bar Association Activities—Eleven States Contribute News 











Published Bi-monthly by the American Judicature Society at 120 West Polk St., Chicago, 
Ill. Entered as second class matter October 4, 1937, at the Post Office at Chicago, IIl., 
under the act of August 24, 1912. 

Editorial and Executive Office at the Law School Building 
University of Michigan, Ann Arbor 
Subscription Price Twenty Cents per Annum—Single Copies Ten Cents 




















THE AMERICAN JUDICATURE SOCIETY 


To Promote the Efficient Administration of Justice 





Law School, Ann Arbor, Mich. 





President: ARTHUR T. VANDERBILT 


Vice Presidents: FRANK E. Atwoop, Missouri; Cart B. Rix, Wisconsin; 
EDWIN BLyTHE StAsoNn, Michigan; Burt J. THompson, Iowa 
Chairman of the Board: Oscar C. Hutt; Secretary-Treasurer: HERBERT HARLEY 


Alabama 
BORDEN Burr 
Arizona 
THERON J. ByRNE 
Arkansas 
GeorcE B. Rose 
California 
CHARLES A, BEARDSLEY 
O. K. CUSHING 
GARRET W. McENERNEY 
JoHN PERRY Woop 
Colorado 
WILeur F. Dentous 
Orie L. PHILLIPS 
Connecticut 
JosepH F. Berry 
CHARLES E, CLARK 
WARREN F. Cressy 
WILLIAM M. MALTBIE 
Delaware 
JOHN Biccs, Jr. 
District of Columbia 
Louis G. CALDWELL 
ROBERT N. MILLER 
HaAroLp M. STEPHENS 
Florida 
Henry P. ADAIR 
PAUL D. BARNS 
RAYMER F, MAGUIRE 
Georgia 
E. SMYTHE GAMBRELL 
Idaho 
R. P. Parry 
Illinois 
HENRY P. CHANDLER 
ALBERT J. HARNO 
CLARENCE W. HEYL 
Joun H. Wicmore 
Indiana 
L. L. BOMBERGER 
Ett F. SEEBIRT 
lowa 
H. H. Sripp 
Kansas 
C. L. Hunt 
Kentucky 
FRANK M. DRAKE 
CHURCHILL HUMPHREY 
Louisiana 
EBERHARD P. DeuTscH 


CHARLES E, DUNBAR, JR. 


Monte M. LEMANN 


Indexing Service: H. W. Wilson Company 


DIRECTORS 


Maine 
CLEMENT F. ROBINSON 
Maryland 


W. CALVIN CHESNUT 

WALTER L. CLARK 
Massachusetts 

DUNBAR F. CARPENTER 

Rospert G. DODGE 

A. E. PINANSKI 

Roscort Pounpb 
Michigan 

HENRY M. BATES 

CarRL V. EsserRy 

Oscar C. Hutt 

Epson R. SUNDERLAND 
Minnesota 

WILpur H. CHERRY 

Morris B. MITCHELL 
Mississippi 

THomAS C. KIMBROUGH 
Missouri 

RONALD J. FouLIs 

Tuomas F. McDONALD 

MERRILL E. OTIs 

KENNETH TEASDALE 
Montana 

WALTER AITKEN 


Nebraska 
CLINTON J. CAMPBELL 
HARVEY JOHNSEN 


Nevada 
E. J. L. TABER 


New Hampshire 
GEORGE T. HUGHES 


New Jersey 
CHESTER W. FAIRLIE 
ARTHUR T. VANDERBILT 
JosepH G. WOLBER 
New Mexico 
C. M. Botts 
New York 
EDMUND R. BECKWITH 
ADOLPH J. RODENBECK 
CHARLES B. SEARS 
PHILIP J. WICKSER 
North Carolina 
ALEXANDER B. ANDREWS 
JouHN J. PARKER 


North Dakota 
A. W. CUPLER 

Ohio 
Howarp L. BARKDULL 
MERTON L. FERSON 
ROBERT GUINTHER 
RosBert N. WILKIN 


Oklahoma , 
Ray S. FELLows 
L. A. ROWLAND 
A. W. TRICE 


Oregon 
MacCormac SNOW 


Pennsylvania 
Joun G. BUCHANAN 
Forest G. MoorHEAD 
Henry C. NILES 
F. LyMAN WINDOLPH 
Rhode Island 
James C. COLLINS 


South Carolina 
Atva M. LUMPKIN 


South Dakota 
VAN BUREN PERRY 
ALVIN WAGGONER 
Tennessee 
WALTER P. ARMSTRONG 


Texas 
Joun H. Bicketrt, Jr. 
Davip A. SIMMONS 
James W. McCLEeNDON 


Utah 
GrorceE H. SMITH 


Vermont 
WALTER S. FENTON 
Virginia 
WHITEWELL W. COXxE 
F. D. G. RIBBLE 


Washington 

EDWARD W. ALLEN 

W. G. McLaren 
West Virginia 

FRANK C. HAyMOND 

KEMBLE WHITE 
Wisconsin 

WILLIAM E. FIsHER 

Joun D. WicKHEM 
Wyoming 

GeEorGE F. Guy 


























JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





Vol. 23, No. 1 


Herpert Harvey, Editor 


June, 1939 





The Judicature Society’s Successful Meeting 


Members of the Judicature Society should 
know that the annual meeting held in Washing- 
ton May 10 was one of exceptional interest. Its 
success was largely due to the addresses made by 
Judge John J. Parker, Judge George C. Sweeney, 
Solicitor General Robert Jackson and Judge 
Joseph C. Hutcheson, Jr. Two of these addresses 
appear in this number of the JouRNAL, and the 
other two will appear in the August number, to 
be circulated early in September, as has been 
customary. 

Meetings of the Society necessarily involve dif- 
ficulty owing to the fact that membership is dis- 
tributed throughout the entire country. By the 
courtesy of the American Law Institute the day 
preceding its annual meeting does afford oppor- 
tunity for a considerable number of the Society's 
members to attend. 

The list of officers and directors on the oppo- 
site page will show the result of membership 
voting and the recommendations of the nominat- 
ing committee, composed of Judge James W. 
McClendon, Chairman, Judge Van Buren Perry 
and Louis G. Caldwell. 





Judge John J. Parker’s Address 

There has been some publicity in the past year 
for the annual conference of federal judges, prac- 
titioners and law professors held in the fourth cir- 
cuit. At this stage of developments in the fed- 
eral court system there cannot be too much pub- 
licity for this innovation. Nor is it possible to 
over-emphasize the significance of the movement. 
The Ashurst bill, best described as one to inte- 
grate the entire federal system, has been ap- 
proved by both house and senate committees. It 
provides for annual conferences of judges and 
practitioners in all circuits. 

Judge Parker’s address at the recent annual 
meeting of the Judicature Society, published in 
this number, will serve as instruction to all judges 
and lawyers throughout the country as to the 
technique of holding such a conference. It will 
enable circuit judges to profit by a number of 


years of development and experience in the fourth 
circuit, and to proceed with confidence. It may 
be presumed that in a few weeks the Ashurst bill _ 
will be enacted and the federal judicial system 
will have a sure route to integration and judicial 
self-government—a responsibility, and power to 
discharge that responsibility. 

Should the Ashurst bill fail of approval this 
year, the opportunity for voluntarily introducing 
judicial responsibility in all circuits, for a study 
of dockets and means for equalizing and facili- 
tating litigation, for consideration of rules and 
their uniform operation, will be afforded by this 
detailed description of methods thoroughly tested 
in Judge Parker’s circuit. 

But this is not all. Of the numerous needs of 
the state judicial systems the most important of 
all is the need for continuing studies of what 
the courts are doing and how they do it. This 
is as much a matter of interest and responsibility 
of the bar as of the judges. It is impossible to 
believe that the stimulation afforded judicature 
by the federal courts’ leadership will not pro- 
foundly influence the course of development in 
the states. 

Judge Parker has here set forth not mere the- 
ory, but long experience, in the most interesting 
and important work ever done in this country 
for the reinforcement of faith in the principles 
that underlie our modes of administering justice. 





Judge George C. Sweeney’s Address 


As told in the foregoing paragraphs, the means 
for integrating the United States courts in the 
several circuits is now available and may be em- 
ployed under the pending administrative bill or 
may be employed by voluntary action of the cir- 
cuit judges. Next in importance to this is the 
opportunity already presented by the new rules 
to free the trial courts from ancient and out- 
moded habits of approaching trial; of substituting 
responsible judicial control of causes from the 
time they are docketed. The rules make pretrial 
hearings optional with the trial judges. To spec- 
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ify cases to be pretried by rule would be im- 
practical. The good sense of the district judge 
must determine this. 


As to pretrial procedure the experience has 
been equally long with that of Judge Parker’s 
circuit conferences. Due to its well proved effi- 
cacy there could have been at the Society’s an- 
nual meeting no better companion address than 
that of Judge Sweeney, a member of the federal 
district bench in Boston. The author of this 
address has rendered distinguished service to the 
United States courts in reporting the facts con- 
cerning pretrial hearings on the entire jury trial 
docket under his supervision. His address makes 
it easier for all district judges to proceed with 
pretrial in a confident manner. 


The simple process of relieving trial work of 
unessentials through pretrial hearings has been 
painfully slow in acceptance, considering its uni- 
form success where tried. The reason is easily 
found in the practitioners’ long training in pro- 
cedural methods which put a premium on sur- 
prise, and in the reluctance of elected judges to 
take any step which might offer an excuse for 
political antagonism. The United States judges 
are entirely independent in this matter. They 
should need no more than Judge Sweeney has 
proved and explained to embrace pretrial pro- 
cedure. Its adoption by them would be certain 
to encourage adoption in state courts. There is 
no procedural reform that can do half as much 
to increase public respect for the work done by 
judges as this initial clearing away of procedural 


snags. 





Activity of National Conference of 
Judicial Councils 

The National Conference of Judicial Councils 
has been enabled in the current year to under- 
take studies of genuine importance in the field 
of judicature. The work is being done under 
direction of Dean Roscoe Pound, who will him- 
self produce a book on appellate court organiza- 
tion and civil appellate procedure. Prof. Lester 
B. Orfield, Nebraska College of Law, has com- 
pleted a work on criminal appeals, now ready for 
circulation by Little Brown and Company. The 
Conference is also collaborating with the National 
Committee on Traffic Law Enforcement and with 


the Automotive Safety Foundation in a study of 
traffic courts and procedure. 

Reports on this work were submitted at a 
meeting of the Conference held in Washington 
May 11, when representatives of twenty state 
judicial councils were present. Chairman James 
W. McClendon, Texas, presided, and Arthur T. 
Vanderbilt, as chairman of the executive com- 
mittee, reported on the work underway. The 
progress of councils in the states represented at 
the meeting was related by the delegates, and 
Dean Pound made a formal address, the feature 
of the evening, in which he presented the history 
of the movement and suggested future policies. 
It will appear in our August number. 
The National Conference has arrived at the point 
when it can materially assist member councils 
in the states. It has become a strong ally of 
the American Bar Association’s section on judicial 
administration. 





An Advertisement for the August Number 


Since the October, 1927, number of the Jour- 
NAL, it has carried over forty-five percent more 
pages of text than formerly. The field occupied 
by the JouRNAL has afforded so much more 
material than formerly that the additional pages 
are not too many. The choice of time for 
printing when there is a surplus of “must” articles 
is embarrassing. For the August number, to be 
circulated early in September, there are now on 
hand two extraordinary addresses. One is Solici- 
tor General Robert H. Jackson’s able address 
concerning the federal judiciary, delivered at the 
Society’s annual meeting May 10. It contains 
advice to counsel which would in itself make it 
significant. The other is Dean Pound’s address at’ 
the dinner of the National Conference of Judicial 
Councils held May 11. As a survey of the admin- 
istration of justice there has been no such com- 
prehensive address since Pound woke up the 
profession in 1906 with the address that estab- 
lished a foundation for scientific planning in 
judicial administration. (Jour. AJS, 20:178). 
The August number will presumably contain the 
address by Judge Joseph C. Hutcheson, Jr., de- 
livered at the annual meeting, and also a study of 
the office of trial examiner by Judge Charles S. 
Lobengier, who holds this post in S.E.C. 





The major problem of human society is to combine that degree 
of liberty without which law is tyranny with that degree of law 
without which liberty becomes license.—Heraclitus of Ephesus. 
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Schools of Jurisprudence in Federal System* 


By Joun J. ParKert+t 


“Judicial Independence cannot exist without judicial responsibility. 


The Ju- 


dicial Conference is the democratic way for bench and bar to meet that re- 


sponsibility.” 


One of the most important bills affecting the 
judiciary which has been introduced into Con- 
gress in recent years is the bill relating to the 
administration of the 
federal courts and pro- 
viding for the appoint- 
ment of an administra- 
tive officer to function 
under the direction of 
the Chief Justice and 
the conference of sen- 
ior circuit judges. This 
bill is of importance 
not merely because it 
provides for separat- 
ing the courts from the 
executive and sets up 
adequate machinery by 
which the courts may 
be independently financed, but also, and chiefly, 
because it unifies the federal judicial system, im- 
poses responsibility upon the judges for judicial 
administration and gives them power over ad- 
ministration commensurate with the responsibil- 
ity. One of the most important sections of the 
bill is that creating a judicial conference for each 
of the judicial circuits; and, as this section is 
based upon the experience of holding such a con- 
ference in the fourth circuit, I have been asked to 
describe the growth and functioning of that con- 
ference. 

The first judicial conference of the fourth ctfr- 
cuit was held at Asheville at the beginning of our 
June term in 1931. Judge Northcott and Judge 
McClintic had recommended that such a confer- 
ence be held and Judge Soper had expressed ap- 
proval of the idea; and so I looked into the mat- 
ter and found that such conferences had been 
held in the Sixth and Eighth Circuits and that 
they were favored by Chief Justice Hughes. I 


Judge Parker 


*An address delivered at the annual meeting of 
the American Judicature Society held in Washing- 
ton May 10, 1939. ; 

+Senior Circuit Judge of the Fourth Circuit. 





discussed the matter with Attorney General Mit- 
chell, who approved the idea; and I then made 
arrangements with the department that funds to 
defray the expenses of the judges in attending 
the conference be placed in the hands of the 
marshal at Asheville. 

The question as to whether the expenses of the 
judges while attending the conference could be 
charged as expense incurred in the discharge of 
official duty was given careful consideration. It 
was realized that an annual conference would be 
of great benefit in the administration of justice; 
and it seemed that an expense incurred by the 
judge in attending such a conference was just 
as proper to charge as such as an expense in- 
curred in attending court. I did not rest my 
conclusion, however, on this general assumption. 
The law made it my duty as senior circuit judge 
to assign judges to service outside of their own 
districts when the public interest so required; and 
this manifestly required that I familiarize myself 
with the condition of the judicial business in 
each district and the availability of the judge of 
that district for service in other districts. Such 
information could be obtained in no other way 
so well as by calling a meeting of all the judges; 
and the calling of such a meeting brought the 
judges together upon what was unquestionably 
official business, in the light of any interpreta- 
tion that might be placed upon the statutes. The 
legality of the conferences thus called and the 
expenses thereby incurred has never been ques- 
tioned either by the department or by the comp- 
troller general. Conferences have been held in 
other circuits, notably the fifth, sixth, eighth and 
tenth; and I am advised that they have resulted 
in much good. 


Subject Matter Includes Fundamentals 
If these conferences are to accomplish what 
such a gathering of judges is capable of accom- 
plishing, however, it is clear that their delibera- 
tions should not be confined to a discussion of 
congestion of dockets and transfer of personnel. 








A general survey of the needs of the circuit 
should be had, common problems should be dis- 
cussed, recent developments in jurisprudence 
should be called to mind, and ways and means 
considered for improving the administration of 
justice throughout the circuit. The tendency un- 
der the federal judicial system is to divide the 
country up into “water-tight” compartments in 
which each judge loses contact with his fellow 
judges engaged in the same great enterprise and 
views the problems of administering justice from 
the standpoint of his limited district rather than 
in their relation to the life of the country as a 
whole. The function of the conference is to 
break up this isolation, to bring the judges into 
contact with each other, to have them conduct for 
themselves a school of jurisprudence dealing with 
the latest developments in law and legal admin- 
istration, to develop among them an esprit de 
corps, to cultivate a national rather than a par- 
ochial point of view, and last, but not least, to 
bring to light and develop sound and practical 
ideas for improving the administration of justice 
in their several districts. Ideas developed here 
can be presented by the presiding judge to the 
conference of senior circuit judges to be consid- 
ered by that body with relation to the adminis- 
tration of justice throughout the country. 


Bar Representation Obtained 


Early in the history of the conference it was 
realized that its objectives could best be at- 
tained, if members of the bar should be invited 
to participate in its deliberations; and so, be- 
ginning with the third conference, invitations 
have been extended to them and they have taken 
an active and important part. The conference 
has been given permanent form and the part 
to be taken by members of the bar has been 
recognized by a rule of the circuit court of ap- 
peals adopted at January term 1938, a copy of 
which is hereto attached.’ It will be noted that, 


‘SPECIAL RULE—J UDICIAL CONFERENCE 


(a) There shall be held each year at the Ashe- 
ville term of this Court a Conference of all of the 
Circuit and District Judges of the Circuit for con- 
sidering the state of business in the various Dis- 
tricts, for devising means for relieving congestion 
of dockets where this may be necessary, for im- 
proving procedure in the courts and for exchang- 
ing ideas with respect to the administration of 
justice. It shall be the duty of every Judge of the 
Circuit to attend such conference. 
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under this rule, a conference is to be held once 
each year at the Asheville term for a period of 
three days. The first day is to be for the judges 
alone and is devoted to such matters as the con- 
dition of business in the several districts, as- 
signment of judges, etc. The members of the 
bar participate on the second and third days. As 
the conference is held at the end of the week, 
the members of the bar lose but a week in at- 





(b) The first day of the Conference shall be for 
the Judges alone and shall be devoted to a discus- 
sion of matters affecting the state of the dockets 
and the administration of justice in their respec- 
tive Districts. Members of the Bar to be chosen 
as set forth in the succeeding paragraph shall be 
members of the Conference and shall participate in 
its discussions and deliberations on the second and 
third days. 


(c) Members of the Conference from the Bar 
shall be composed of the following : 


(1) The Presidents of the State Bar Associa- 
tions of the States of the Circuit, and five dele- 
gates from each of such State bar associations to 
be appointed by the President thereof. 


(2) All United States Attorneys of the Circuit. 
The Attorneys General of the several states of 
the Circuit. 


(3) One representative of each Grade A Law 
School within the Circuit. 


(4) Lawyers of the Circuit appointed as Mem- 
bers of the Conference by the Circuit Judges. 
Each Circuit Judge shall annually appoint three 
lawyers as Members of the Conference for that 
year. 


(5) Members of Committees on Rules and Pro- 
cedure appointed by District Judges. Each Dis- 
trict Judge shall appoint two members of a Com- 
mittee on Rules and Procedure to serve within his 
District for a period of 3 years, and all such 
committee members shall during their periods of 
service be Members of the Conference. 


If any State Bar Association President or Dis- 
trict Judge shall fail, upon request, to appoint the 
delegates or members of committees which he is 
herein designated to appoint, the Senior Circuit 
Judge of the Circuit shall make such appointments. 


(d) The Clerk of this Court shall be Secretary 
of the Conference and shall make and preserve an 
accurate record of its proceedings. 


January 15th, 1938. 


JouHN J. PARKER, 

Senior Circuit Judge. 
Ex.uiorr Norrucortr, 

U. S. Circuit Judge. 
Morris A. Soper, 

U. S. Circuit Judge. 
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tending it. By holding it in Asheville in June, 
they are enabled to enjoy a pleasant week end in 
the mountains while rendering this service. The 
membership among members of the bar is made 
up as follows: presidents of the bar associations 
of the five states, five delegates appointed by 
each state bar association, all United States at- 
torneys of the circuit, the attorneys general 
of the five states, representatives of the 
law schools, members of the rule committees of 
the several districts appointed by the district 
judges, and nine representatives at large ap- 
pointed by the circuit judges. 

The practical results of the conference have 
been most gratifying. Not only has the work of 
the circuit been unified and problems of admin- 
istration been solved in conference—not only has 
an esprit de corps been developed and a wider 
outlook on the administration of justice been at- 
tained, but a better understanding between bench 
and bar has been secured, a real study of the 
problems of procedural reform has been carried 
on, and many worth while improvements in the 
administration of justice have resulted. 


I would first call attention to the value of the 
conference as a means for securing knowledge of 
conditions existing throughout the circuit, inter- 
change of ideas among the judges as to common 
problems, and expression of the collective view 
of the judges as to matters affecting the admin- 
istration of justice. All of these are of the first 
order of importance. Any effective use of judi- 
cial man power by assignment of judges to hold 
court for relief of congestion must rest upon the 
adequate knowledge. of conditions existing 
throughout the circuit; and the first thing that 
is done upon the opening of a conference is to 
have each judge report in detail upon the condi- 
tion of affairs in his district. The result of this 
is not merely to give all of us knowledge of ex- 
isting conditions, but to give to each judge a 
comprehensive view of the way in which justice 
is being administered throughout’ the circuit. The 
rural judge gets a better understanding of the 
problems of administration in the centers of 
population and the city judge of the problems 
that confront his brethren in the rural sections. 
Matters that have occasioned difficulty are dis- 
cussed and the wisdom of the group is brought 
to bear upon them. The conference furnishes a 
means by which the judges can give collective 
expression to the views of the members and can 
instruct the senior circuit judge as to matters 


which they would like to have presented to the 
conference of senior circuit judges. The amend- 
ment of rules by the supreme court, the recom- 
mendation of needed legislation to congress, bet- 
ter cooperation by the department of justice in 
the administration of the probation and parole 
laws—all of these have been the subject of reso- 
lutions by the conference. 

The conference performs another most impor- 
tant function—it furnishes to the judges and the 
leaders of the bar a great legal institute in which 
they can keep themselves informed of the trends 
in legal development and give expression to their 
views relating to these matters. As an indica- 
tion of what may be done along these lines, a 
brief review of the proceedings of our eight con- 
ferences might be helpful. 


Eight Annual Conferences Detailed 

At the first conference, in 1931, outstanding 
papers were read by Judge McClintic and Judge 
Cochran. Judge McClintic dealt with adminis- 
tration of the probation law and Judge Cochran 
with the procedure on reference to masters. The 
papers were thoroughly discussed in the confer- 
ence and were printed in the Journal of the 
American Bar Association. The paper of Judge 
McClintic and the resulting discussion unques- 
tionably resulted in a more widespread and more 
intelligent adoption of the practice of admitting 
prisoners to probation throughout our circuit; 
and Judge Cochran’s paper resulted in the adop- 
tion by the supreme court of rules which he sug- 
gested and the passage by congress of a statute 
which he drafted and submitted with his paper. 

At the second conference, held in 1932, Chief 
Justice Hughes presided and made an inspiring 
address on the exercise of the judicial function. 
Addresses were delivered also by Judge H. H 
Watkins on “Procedure in the United States Dis- 
trict Courts,” and by Judge William C. Coleman 
on “Evolution of the Doctrine of Inter-Govern- 
mental Relations—Reciprocal Immunity from 
Taxation of Federal and State Instrumentalities.” 
Mr. Sanford Bates, director of the bureau of pris- 
ons, delivered an address on “The Purposes Be- 
hind the Prison Program” and Mr. Joel R. Moore, 
supervisor of the United States probation system, 
delivered an address on “Probation.” All of these 
addresses were fully discussed by the conference. 
Resolutions were adopted recommending the ap- 
pointment of probation officers in certain districts 
and expressing the sense of the conference as to 
the importance of making inquiry of the judge 
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imposing sentence before the granting of parole. 
A committee appointed at the first conference 
made a comprehensive report as to the possibil- 
ity of securing uniformity of rules of practice in 
the various districts. 

At the third conference, held in 1933, at which 
for the first time members of the bar were pres- 
ent, an address was delivered by Judge Meekins 
on “The Lawyer as an Officer of the Court” and 
by Judge Glenn on “Recent Amendments to the 
Bankruptcy Act.” Colonel Henry W. Anderson 
of Richmond, Virginia, delivered an address on 
“Recent Amendments to the Bankruptcy Act Re- 
lating to the Railroads,” and Solicitor General 
Biggs on “Recent Acts of Congress.” These ad- 
dresses were discussed at length. A _ resolution 
was adopted recommending to the supreme court 
an amendment of bankruptcy rule LI, and the 
senior circuit judge was directed to present it 
for consideration at the next conference of sen- 
ior circuit judges. Mr. Dean, clerk of the circuit 
court of appeals, made an address giving valuable 
suggestions as to how records on appeal might be 
shortened. Judge Soper, as chairman of a com- 
mittee appointed at the second conference, re- 
ported a uniform rule relating to settlement of 
bills of exceptions, which was adopted in all the 
districts of circuit and eliminated one of the most 
troublesome pitfalls in federal practice. Reports 
were submitted by Judges Chestnut and Cochran 
as to needed changes in the district rules relating 
to equity and admiralty practice. A committee 
was appointed to draft uniform rules for the three 
North Carolina districts. 

At the fourth conference, held in 1934, Chief 
Justice Hughes presided and opened the confer- 
ence with an address. Addresses were made by 
Judge Hayes and Judge Chestnut. Chief Justice 
Groner of the United States court of appeals of 
the district of Columbia, and Solicitor General 
Biggs also addressed the conference. Judge 
Webb, chairman of the committee to draft uni- 
form rules for the North Carolina districts, pre- 
sented a report, and the rules as submitted were 
adopted by the judges of those districts. Mr. 
Whip, of the Baltimore Bar, presented a petition 
of the Maritime Law Association of the United 
States for the modification of rule 38 of the cir- 
cuit court of appeals so far as it related to rec- 
ords in admiralty cases. The matter was thor- 
oughly discussed; and, as a result of the discus- 
sion, the circuit court of appeals modified its 
rule. The new supreme court rules regulating 
appeals in criminal cases were discussed and 


amendments to the rules of the circuit court of 
appeals to conform therewith were recommended. 
These amendments were adopted by the court. 
At this meeting an organization among the 
United States attorneys of the circuit was per- 
fected. 

Chief Justice Hughes presided at the fifth con- 
ference held in 1935. Attorney General Cum- 
mings had planned to attend the conference, but 
was prevented at the last moment from attend- 
ing by the pressure of official business in Wash- 
ington. Mr. William Stanley, the assistant to the 
attorney general, was present, however, and read 
the address which the Attorney General had pre- 
pared, dealing with the recent act of congress 
authorizing the supreme court to prescribe by rule 
the practice in the district courts. Addresses re- 
lating to various aspects of the proposed new pro- 
cedure were made by Prof. Edson R. Sunderland 
of the University of Michigan and by five out- 
standing members of the bar, one from each of 
the states of the circuit. Reports making sugges- 
tions as to rules were presented by committees 
from each of the judicial districts. The reports 
of the committees and the addresses were deemed 
of such importance that they were printed and 
given wide circulation. They were undoubtedly 
of great help to the committee appointed by the 
supreme court which had in charge the prepara- 
tion of rules. 

The sixth conference, held in 1936, was de- 
voted almost entirely to a discussion of the pre- 
liminary draft of the rules prepared by the com- 
mittee of the supreme court. Addresses were 
made by former Attorney General William D. 
Mitchell and Dean Charles E. Clark, of the rules 
committee, and by Judge Chesnut. There was 
an extended discussion of the rules, and a steno- 
graphic report thereof was furnished to the com- ° 
mittee on rules. The conference expressed itself 
decisively on two matters of great importance: 
(1) that action be commenced by the filing of 
complaint with the court, and (2) that on appeal 
the findings of the judge in non-jury and jury- 
waived cases be accorded the weight accorded 
findings in equity appeals. The conference also 
called attention to the need of stenographers in 
district courts and to the need of revising the 
statute relating to appeals in bankruptcy; and 
the senior circuit judge was directed to bring 
these matters up in the conference of senior 
circuit judges. 

The seventh conference, held in 1937, was de- 
voted to a consideration of the revised report of 
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the supreme court’s committee on rules and to 
a study of crime and punishment. The revised 
report was discussed by Col. Edgar B. Tolman 
of Chicago and Mr. Edward H. Hammond of 
Baltimore. Punishment and probation were dis- 
cussed in addresses by Judge McClintic of West 
Virginia and by Judge Joseph N. Ulman of Bal- 
timore. A full discussion of the proposed new 
rules was had, resolution was adopted making 
three specific recommendations as to amendment 
of the rules, and a stenographic report of the 
discussion was furnished to the committee. 

The eighth conference, held in 1938, was 
opened with an outstanding address by Attorney 
General Cummings in which he advocated that 
power to regulate procedure in criminal cases be 
conferred by statute on the supreme court. Hon. 
Arthur T. Vanderbilt, President of the American 
Bar Association, followed with an able address 
on the efforts being made by the Association for 
the reform of the procedure of the courts. The 
conference then devoted the remainder of the 
first day of general conference to a discussion 
of a proposed rule of the circuit court of appeals 
to hear cases on typewritten transcript instead of 
printed record. After thorough discussion the 
rule was approved in principle by the conference, 
and it has been adopted with certain amendments 
suggested by the discussion. The second day of 
the general conference was devoted to a discus- 
sion of punishment for crime. Judge Watkins led 
the discussion with a prepared address, and each 
of the district judges gave a statement of the 
principles which he thought should be followed in 
imposing punishment for the crimes which usually 
come before the federal courts of this Circuit. It 
was Clearly. brought out by this discussion that a 
study should be made of the punishments im- 
posed for the same types of crimes in different 
sections of the country, and of the principles 
which should be followed in the imposition of 
punishment. 

I feel that I cannot over-emphasize the impor- 
tance of the cooperation of the bar in these con- 
ferences. As you have noticed, provision is made 
for bar participation which will secure the lead- 
ers of the profession—the United States at- 
torneys, the attorneys general of the several 
states, the presidents of state bar associations, 
representatives of the state bar associations ap- 
pointed by their presidents, representatives of 
law schools, members of the district rules com- 
mittees and members at large appointed by the 
Circuit Judges. This gives a broad basis of rep- 


resentation and insures a hearing to widely di- 
vergent points of view. The burden of judicial 
reform must, of course, be borne by the bench. 
The judges have the experience to know what 
reforms are necessary and practical and the 
power to make them effective. They need, how- 
ver, to have the corrective influence of the point 
of view of the active practitioners at the bar; 
and they need, also, the help of the leaders of the 
bar in putting reforms into effect, and in explain- 
ing them to the other members of the bar and 
to the public at large. No small part of the suc- 
cess of the new federal procedure is due to the 
fact that the supreme court had the advice of the 
bar in its formulation and the cooperation of 
the bar in enlisting public opinion in its supuport. 
If judicial conferences are to be successful, ade- 
quate provision must be made for members of 
the bar to have a real part in their discussions 
and deliberations. In the fourth circuit they play 
as important a part as do the judges. 


Law Schools Both Give and Receive 


Important, too, is participation by the law 
schools. The conferences deal with questions on 
which the voice of legal scholarship as well as 
practical experience is needed; and the participa- 
tion of the law schools supplies this needed ele- 
ment. Judges and practicing lawyers may be 
counted on for the wisdom which only experience 
gives; but, where reforms are being contemplated, 
we need to draw upon the experience of other 
peoples and other systems—we need the scholar’s 
theoretical knowledge and his research. There is 
a value, too, in having the men who are directing 
the studies of the rising generation of lawyers 
brought thus into intimate contact with the func- 
tioning of the courts. It gives reality and pract- 
icality to their concepts and a better understand- 
ing of the real problem with which the courts 
are confronted. No small part of the misunder- 
standing and hostility with which the federal 
courts have had to deal in the past has been due 
to lack of real knowledge of their essential func- 
tions by many teachers of the law. Participation 
in these conferences will result in a better under- 
standing of our federal system of justice by the 
teachers in the law schools and by the rising 
young lawyers whose point of view they so 
greatly influence. 

Let me conclude, however, by reminding you 
that a conference will not run itself, and that 
more than a rule of court or even an act of 
congress is necessary to call a successful confer- 
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ence into being. There must be planning and 
effort by both bench and bar if successful results 
are to be obtained. Two or three things I would 
mention. In the first place, let the conference be 
held at a leisure time of the year and at a place 
where it is pleasant for judges and lawyers to 
gather. In this way a larger attendance will be 
secured and better work will be done. In our 
circuit, the meetings of the conference are held 
at Asheville in June; and the occasions are as 
delightful as the meetings of the American Law 
Institute. Distinguished lawyers with their wives 
from all over the circuit are in attendance; and 
designation to attend is esteemd an honor and 
a privilege. The presence of such a group calls 
forth the best efforts of those who speak on the 
program. In the second place, let the programs 
be planned with care and not left to the inspira- 
tion of the moment. While all in attendance 
should be given opportunity to discuss the sub- 
jects under consideration, leaders of the discus- 
sion should be called on to prepare themselves 
in advance. Carefully prepared papers should 
present the topics which are to be considered. In 
the third place, serious interest in problems 
affecting the administration of justice must be 
the keynote of each conference. Addresses on 
general subjects of law or statecraft do not meet 
the requirement. Let it be understood that the 
gathering is not one for amusement or for gen- 
eral improvement, but is for the purpose of 
improving the administration of justice within 
the circuit, and for that purpose alone, and that 
all addresses and discussions are to be directed 
to that end. 

Our experience in the fourth circuit has dem- 
onstrated, I think, that such conferences are dis- 
tinctly worth while. Judges are being brought 
into touch with each other and are acquiring a 
more comprehensive outlook in the discharge of 
their duties; the function of the lawyer as an 
officer of the court is being emphasized and the 
bench and bar of the Circuit are being brought 
closer together; important studies in current legal 
problems have been and are being made and 
practice and procedure are being improved; and 
the problems of delay and congestion have almost 
ceased to exist anywhere within the circuit. I 
see no reason why such conferences should not 
work equally well in other circuits. To my mind 
they provide the means of unifying the federal 
judiciary and of enabling the judges to solve for 
themselves the problems of administrative and 
procedural reform which confront them. Judicial 


independence cannot exist without judicial re- 
sponsibility. The judicial conference is the demo- 
cratic way for bench and bar to meet that re- 
sponsibility. 





National Law School Institute at Ann Arbor 


An ambitious program for a law institute is 
announced by the University of Michigan Law 
School, to be held June 22, 23 and 24 in the 
Law Quadrangle, where dormitories will be avail- 
able to those who subscribe. Three subjects will 
be dealt with, taxation, wills and trusts, and la- 
bor relations. On each subject there will be 
one session on each of the three days, starting 
at 8:30 and closing at 3:30, with ample time fol- 
lowing for recreation. On the second day, Friday, 
there will be a dinner. 

Attendance is invited by lawyers gen- 
erally throughout the country. The fee of ten 
dollars includes a charge for living quarters. 
Those who attend and are accompanied by their 
wives can obtain accommodation at the Michigan 
Union or the Michigan League. 

The institute faculty will include both law 
school professors and practitioners selected on 
the basis of thorough experience in the subjects 
pursued. The method of instruction in practical 
problems includes in each two-hour session a 
period devoted to questions and discussions from 
the floor. 





Fundamental Labor Problem Settled by Court 


The marked success of the new conciliation 
court in the District of Columbia, with exclusive 
jurisdiction of claims not exceeding $50, was told 
in the JourNAL last October (22:133). An un- 
usual feature of the act creating the branch court 
was inclusion of jurisdiction in arbitrations with- 
out limit as to the matter involved. Under this 
provision Judge Nathan Cayton adjudicated a 
controversy between the D. C. Gas Workers 
Union and the Washington Gas Light Company. 
The submission was made by the parties at a 
time when the public interest was affected, owing 
to possibility that a strike would result on the 
only remaining point of discussion between the 
parties, to force the company to accept a demand 
for the “closed shop” status. 

On this point an arbitration agreement was 
entered into. Judge Cayton made findings of 
fact which showed that the comparatively young 
Union, not affiliated with any other body, had ac- 
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quired nearly 1200 members, all but seven per- 
cent of those eligible. The company had con- 
ceded higher pay, shorter hours, seniority rights, 
vacations and sick-leave. A grievance committee 
had been set up; safety measures adopted; and 
evening schools established by the workers. These 
improvements, the court held, had afforded bene- 
fits to the Company and to consumers. 

It would appear that the Union, however suc- 
cessful, could not maintain its large membership 
after the benefits had become customary. Hence 
the closed shop demand to insure its continued 
success. 

For the Company various pertinent objections 
were argued. The decision in favor of the Union 
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was based on the interests of the public, the Com- 
pany and the Union, and followed Exchange Bak- 
ery v. Rifkin, 245 N. Y. 260, 157 N. E. The 
very complete opinion and award suggests that 
the Company was not seriously averse to the 
closed shop after a trial marriage of a year or 
two with the new and independent Union. The 
present relationship is now accepted as res judi- 
cata. 

The confidence reposed in Judge Cayton by the 
parties to the arbitration agreement is significant, 
but far more significant is the judicial determi- 
nation of a controversy which threatened the in- 
terests of all concerned, including consumers in a 
area having nearly one million people. 


Expert Use of Pretrial Docket in Federal Court* 


By Jupce Grorce C. Sweeneyt+ 


“Out of 313 cases pretried, 171 were 


This means that 55 percent of our jury 


It has recently been said on high authority that 
the failure of the Federal courts to achieve 
efficiency is evidenced by the congested condition 
of their dockets, and is 
responsible, in part, for 
the lowered standing of 
the courts in the eyes 
of the public. 

It is in their associa- 
tions with the judicial: 
branch of the govern- 
ment that the people 
are most apt to meas- 
ure the effectiveness of 
their democratic gov- 
ernment. Their con- 
tacts with the legisla- 
tive and the executive 
are few and remote. 
But they are not acquainted with, or able to 
comprehend, the problems presented to a court 
in its attempt to measure justice evenly and as 
promptly as is consistent with the other cases on 


*An address delivered at the annual meeting of 
the American Judicature Society held in Wash- 
ington May 10, 1939. 

+Judge of the United States District Court for 
the Eastern District of Massachusetts. 





Judge Sweeney 








eliminated from the jury trial docket. 
trial docket disappeared.” 


its docket. Their criticism of the courts is cen- 
tered around delay in the disposition of cases and 
the technicalities of procedure. The courts should 
therefore do everything possible to remove the 
cause of this criticism. 


Last December I conducted a pretrial session 
of all of the civil jury cases on the docket in the 
District of Massachusetts, with the exception of 
war risk insurance cases, and I am of the opin- 
ion that if the courts will put into effect the pro- 
cedure authorized by rule 16 of the new rules of 
civil procedure they will do much to eliminate 
these causes of criticism. 


In what I say here today it will be understood 
that I am expressing only my individual opinion. 
My experience with the pretrial session has been 
too brief to warrant a conclusion that it is a 
cure-all for congested dockets. The results, how- 
ever, have been startling, and I pass them on to 
you for what they may be worth. I will state 
at the outset that I can conceive of no reason 
why any federal district court in the United 
States cannot obtain equal, if not better, results. 

For three years I had been acquainted with 
the fact that pretrials were a regular proceeding 
in some of the Massachusetts State courts, nota- 
bly in Boston. I did not believe that it would 
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be possible in the federal courts to achieve the 
fine results that the state courts had been experi- 
encing in the final disposition of approximately 
thirty-five percent of their cases at the pretrial 
sessions. When the judicial conference, held in 
Washington last September, adopted a resolution 
that it was the sense of the conference that there 
should be a complete docket call every six 
months in the federal district courts, and that 
the provisions of the pretrial procedure should be 
followed as far as practicable, 1 decided to give 
it a trial in our court. 

First, 1 secured from my associates relief from 
assignments for a period of three weeks. I as- 
certained from the clerk’s office that there were 
313 civil jury cases in which the parties were at 
issue. Included in this number were cases where 
the jurisdictional amount had not been deter- 
mined, but which were otherwise ready for trial. 
It was decided to make our first experiment with 
only the jury cases. 


No Jury Case Excused from Pretrial 


I leaned heavily on the experience of the Mas- 
sachusetts pretrial judges, and secured a great 
deal of information from them. I made it a rule 
that no jury case would be excused from pretrial. 
In case of illness of counsel on the date assignad 
for pretrial, we fixed another date convenient for 
them. Next, I adopted a rule that abolished the 
marking by counsel of cases for trial. The net 
result of these two rules was that no case could 
get on the lists for trial on the merits without 
first having been pretried, and that every jury 
case on our docket would be pretried. 

The bar had been educated by the state courts 
to the point where it generally liked pretrials. 
To get the best results, I patterned our session 
after the Massachusetts system as closely as I 
could. Having three weeks in which to pretry 
313 cases, I assigned about 22 cases to each of 
the fifteen days. They were assigned in their 
numerical order, starting with the oldest, and 
working toward those that had been last filed. 
Generally we had half of the day’s cases report 
at 10:00 o’clock and the other half at 11:30. If 
the time set for counsel was inconvenient for 
them, they were allowed to select another date. 
The notice to counsel told them that the court 
expected the attorney who was going to try the 
case to be present rather than some junior who 


would be without authority to stipulate, make . 


admissions, or dispose of the case. In some in- 
stances, it was possible to successfully pretry a 
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case even with a junior attorney. When it was 
impossible, I insisted that trial counsel appear. 
At the time specified I met counsel in open court, 
and invited them to step up to the bench for an 
informal discussion of their case. 

At this point I think that I ought to state 
that a judge pretrying a case should exercise the 
utmost patience in dealing with the attorneys. 
Their support of the pretrial system must be 
won. Efforts on the part of a judge to drive a 
settlement will, in my estimation, nullify great 
benefits to the litigants, to the bar, and to the 
courts. It is well to remember that the court 
can make a lawyer attend pretrials, but it cannot 
make him talk. 


Objectives of Pretrial Hearings 

While the success of any pretrial session is best 
measured in the number of cases finally disposed 
of, and the consequent elimination of delay in 
securing a trial, these results should not be con- 
fused with the objectives of pretrials. The ob- 
jectives must be those enumerated in Rule 16. 
Simplification of the issues and elimination of 
unnecessary technical proof of facts and docu- 
ments were the things that were first discussed 
with the attorneys. Here is an opportunity for a 
judge to play an active role in shortening trial 
time, and in saving expense to litigants. These 
are the objectives. 

Counsel were invited to discuss freely their 
version of the facts and the law. Then an effort 
was made to boil the case down to its simplest 
essential issues. It was laborious work, but with 
a little patience, and by encouraging counsel to 
discuss the case, I found it easily possible to 
obtain admissions and stipulations covering the 
following: 


Facts Settled by Stipulation 


I. In automobile tort cases: 
A. The legality of the registration of the motor 
vehicle involved, and the license of the operator. 
B. The agency of the driver. 
C. The admission of photographs of the locus 
and the vehicles. 
D. The admission of hospital reports. 
E. The admission that the collision occurred on 
a public highway. 
I’, Agreement as to the law of a foreign coun- 
try where the accident occurred in such foreign 
country. 


II. In contract cases: 
A. The nature of the obligation—oral, written, 
expressed or implied. 
B. Credits to be applied, if any. 
C. Agreements on facts to determine whether 
the statute of frauds or the statute of limitations 
apply. 
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D. The authority of a person to sign an instru- 
ment to bind his superior. 
E. The actual production of instruments, docu- 
ments, correspondence, etc., without requiring 
notice under the statute or summons. 
F. All matters of public record. 

III. In note cases: 
A. The genuineness of signature of maker or 
indorser. 
B. The execution of note and delivery. 
C. Credits, if any, on account of principal or 
interest. 

IV. In insurance cases: 
A. Whether or not the policy was properly ex- 
ecuted and in force. 
B. Whether premiums were paid or unpaid, 
and the controlling dates. 
C. An agreement on the facts so as to determine 
whether or not the accident occurred within the 
meaning of the double indemnity feature of the 
policy. 
D. A question of reinstatement, if policy had 
lapsed. 

V. In admiralty cases: 
A. An agreement as to the ownership and con- 
trol of the vessel. 
B. Whether or not the injured person was an 
employee or a lay participant. 
C. An agreement of facts so as to clearly show 


the type of unseaworthiness claimed by the 
libellant. 


VI. In tax cases: 
A. Agreement as to admission of documents 
and correspondence without formal proof. 


B. Agreement as to claim for refund and receipt 
of denial of claim. 


C. A stipulation as to exact amounts paid and 
involved. 


D. A stipulation of facts surrounding the ex- 
ecution of wills, trusts and other documents. 
VII. In public liability cases: 


A. Stipulation as to ownership and control of 
premises. 

B. In landlord and tenant cases, the status of 
the plaintiff whether tenant-at-will or lessee. 

C. If not a tenant, whether business visitor, 
guest of tenant, trespasser or licensee. 

D. Statement of the specific defect in the prem- 
ises upon which the plaintiff relies. 

FE. Whether accident on a common stairway or 
passageway or area. 


Settlements Voluntarily Made 

After the case had been boiled down to its 
very simplest issue, I would then inquire into 
the possibility of the parties getting together in 
settlement of the case. This would usually bring 
about a discussion of settlement figures, and 
counsel were urged to explore and exhaust the 
possibilities of settlement. No duress of threats 
of any nature should be used by the court at this 
or any other state of the proceedings. Litigants 
and counsel are entitled to have their case settled 
before a jury. If they chose to exercise that 
right no judge has any cause for complaint. If a 
settlement could not be arrived at immediately, 
the case was sometimes set down for further dis- 


cussion at an early date. An interesting thing 
here appears from the records of the Massachu- 
setts courts and is corroborated by our own ex- 
perience. While 25 percent of the pretried cases 
are settled before the pretrial judge, another 16 
percent are generally settled between the time 
when the pretrial judge has finished with the case 
and the time when the case comes up for trial 
on the merits. I have no doubt that most of 
these settlements were consummated as a result 
of the pretrial of that case. 

If no settlement was effected, after counsel had 
stipulated and admitted all of the possible facts 
and law in the case, I then called a stenographer, 
and in the presence of counsel dictated an order 
into the record. After that order had been signed 
by me it was, from then on, the rule of the case. 
Having voluntarily admitted and stipulated the 
facts that comprised the record, all parties were 
bound by it, and there could be no change, except 
as the judge, who would try the case on the mer- 
its, might deem it necessary to prevent manifest 
injustice. Although I did not do it, I would 
strongly urge the court to provide counsel with 
a copy of the order entered. 

This explanation may sound as though it took 
an hour or more to pretry a case. Actually the 
average time consumed by each case was consid- 
erably under fifteen minutes. 


Results Shown in Statistical Analysis 

I am about to give you some figures and per- 
centages, which will show the result of our pre- 
trial session. Before I do this I want to urge 
that the final and decisive test of the value of a 
pretrial session lies in the question—how does 
the trial bar respond to it? I believe that more 
than 90 percent of the bar appreciate and like 
pretrials. There are, of course, a few attorneys 
who would prefer the old system of attempting 
to achieve what they would term “justice” on 
technicalities and by delay. I believe the others 
appreciate that no longer do they have to wait 
long periods of time to try their cases and receive 
their fees. No longer is it necessary to call wit- 
nesses to prove facts which should be admitted. 
No longer does one attorney have to wait indefi- 
nitely for a simple discussion of his case with 
opposing counsel. The lawyer and his client are 
the true gainers under the pretrial system. I be- 
lieve that it is, also, of great value to the courts. 

The records of our pretrials show the follow- 
ing: Out of 313 cases pretried, 171 were elimi- 
nated from the jury trial docket. This means 
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that 55 percent of our jury trial docket disap- 
peared. Forty-one cases were transferred to the 
jury-waived docket. Final disposition of 130 
cases, comprising 6 defaults and non-suits, 29 
dismissals, and 95 settlements, was effected dur- 
ing the three-week pretrial session. I estimate 
that an additional 15 percent of the remaining 
cases were settled before they were reached for 
trial on the merits. 


I make no claim that pretrials brought about 
these final settlements. Such a claim, though 
very probably just, could not be proved by mere 
statistics. The greatest claim that I would ad- 
vance here for the pretrial system is that it re- 
duces congestion in the dockets, removes dead- 
wood, and saves trial time. We are now able to 
reject the idea that trial lists can be composed of 
only those cases that may be marked for trial by 
the attorneys. Our term trial lists now include 
every pending jury case that is at issue. The 
suggestion of the judicial conference for two com- 
plete calls of the docket every year insofar as it 
refers to jury cases is now being met with a com- 
plete call each term. 

The first experiment with the jury cases is to 
be followed by a pretrial of the jury-waived 
cases. Similar procedure will be used and it is 
expected that similar results will be obtained. 
Undoubtedly we will have further pretrials of 
jury cases from time to time. Cases can now 
be tried before a jury in less than six months 
after filing suit. 

The adoption of the procedure authorized by 
Rule 16 of the new rules of civil procedure is my 
suggestion of a method of winning back the de- 
served confidence of the public in the federal 
district courts. 


Pretrial Hearings Profit Massachusetts 


Over four years ago congestion of dockets in 
Massachusetts courts became a matter of inter- 
est to judges and lawyers in other states. While 
some jury cases could be advanced for trial, there 
was a prospect for plaintiffs of waiting in line 
for four or five years. And this in a state which 
has a simpler and better organized system than 
other states, and notably able judges. The con- 
gestion could be attributed mainly to the compul- 
sory motor insurance law and to inability to 
utilize all powers. A first attempt at solution 
came through a provision for filing actions, re- 
gardless of the amount claimed, in the district 
court, with a right to demand a transfer to the 





OF THE 


superior court for jury trial. Next came the 
auditor system, through which assigned lawyers, 
having no motor tort cases, conduct a full hear- 
ing. Both methods gave some relief and are 
still in use. 

Finally, through the activity of Justice Cox, 
pretrial hearings were given a fair test, first in 
Boston, and then by judges holding court in ad- 
jacent populous counties. Recounting this his- 
tory at a Boston Bar Association dinner March 
23, Chief Justice John P. Higgins said: 

“The foresight and vision of Justice Cox in 
recommending its adoption and of the members 
of the superior court in approving its use, is in 
my opinion the most notable contribution in the 
name of expedition and increased efficiency, ever 
made to our court.” 

Pretrial procedure, tested first in Suffolk county 
(Boston), has been extended to five other coun- 
ties. 

Efforts were made in vain some years ago to 
get the legislature to increase the judicial force. 
The increase in state indebtedness of 387 per- 
cent in the past ten years shows that the legis- 
lators are not penurious, but they take the posi- 
tion so long held by the British parliament, that 
it is up to the judges to find a way to get their 
work done. 


Three modes of attacking the problem have 
resulted in lessening the time for trial forty 
percent in Suffolk county, and in Middlesex 
county fifty-two percent, with “marked strides”’ 
in every other county save one. Massachusetts 
litigants have not had all that Magna Carta guar- 
anteed, but, without a measure of administrative 
direction in their judiciary, they would have been 
far worse off. They may also consider, in miti- 
gation, that their judges have been entirely candid 
in confessing their inability to keep litigation cur- 
rent, and have acted more promptly than judges 
in some other states. 





Plan to Perfect Cleveland Court Procedure 


More than fifteen years ago the Cleveland Bar 
Association made a study of trial court adminis- 
tration and secured a law which enabled the 
Cuyahoga common pleas court to select a pre- 
siding judge with statutory authority to direct 
the activities of the court. Judge Homer G. 
Powell was chosen for this office. In a few 
months he had created a system which vastly 
increased the court’s efficiency and gave it a 
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reputation as the best court of general trial 
jurisdiction in the country. Judge Powell is still 
the executive judge. 


Under this dispensation Judge Powell has em- 
ployed a variety of methods for preparing cases 
so that they will be tried on the day of assign- 
ment. Mr. V. A. E. Dustin, head of the clerk’s 
office, worked out the scheme whereby the of- 
fice is informed hourly of the progress of trials 
and lawyers are notified of the precise time when 
they should appear, with witnesses, in a par- 
ticular court room. 

In the course of some years, but not pre- 
cipitately, these efficient methods spread to a 
few other large city courts. In Detroit the 
scheme was adopted in full, including a docket 
for cases in which one side considered concilia- 
tion possible, and from that, after Executive 
Judge Jayne had experimented with his chancery 
docket, the pretrial hearing for law cases was 
evolved. 

This account gives full credit to Judge Powell 
as pioneer. There has been error in including 
his court, however, among those in which full 
use of the pretrial hearing is made. At the time 
this is written there is a bill in legislature to 
add five judges to the Cleveland court. This 
bill, and another which would require a stenog- 
rapher for each of fifteen courtrooms, is opposed 
by the Cleveland Bar Association on the ground 
of expense which the county cannot endure. The 
Association estimates the cost of official reporters 
to be in excess of $100,000 per annum. The pro- 
posal is that the court continue as it is, except 
for adoption of the pretrial hearing in its de- 


veloped form. A committee of judges is co- 
operating in the study of pretrial in other cities. 
Because the court is unable to reach jury cases 
in less than sixteen months the adoption of the 
complete technique of pretrial is probable. 





Pretrial Hearings Succeed in Pittsburgh 


In telling of the success of pretrial procedure 
in Pittsburgh it should be said that a brief ex- 
planation of the new pretrial rule adopted by 
the Pennsylvania supreme court was published 
in the recent April number of the JouRNAL, and 
it was there said: 


“The question becomes one first for the judges, 
whether they will take advantage of the oppor- 
tunity presented, and finally, whether the bar will 
encourage the judges.” 

It is unfortunate that the JoURNAL did not then 
know that pretrial procedure had been promptly 
adopted in the common pleas court in Pittsburgh. 
On May 6 thirteen weeks had been devoted to 
pretrial hearings by Judge William H. Mc- 
Naugher, and a detailed report was then pub- 
lished in the Pittsburgh Legal Journal. 

The report shows that for the period of thir- 
teen weeks 39.2 percent of the cases dealt with 
in the pretrial courtroom had been finally dis- 
posed of, there having been 342 settlements and 
57 non-suits. The total number of cases pre- 
pared for trial was 618. Cases to the number of 
756 were “continued,” presumably for a further 
hearing. 

This record doubtless commends itself to trial 
judges in other counties in Pennsylvania. 


It is always the right and often the duty of a trial judge to 
comment on the evidence and give the jury his impressions of its 
weight and value, and such comment is not assignable for error so 
long as the ultimate decision on disputed facts is plainly left to the 
jury.— Opinion of New Jersey Court of Errors and Appeals, Haupt- 


man case, 


So-called communism or socialism in the United States, except 
in a few isolated cases of professionals, is entirely a disease of the 


stomach, and not of the mind or heart. 


If we promote quicker 


adjudication of human rights there will be fewer belly aches.— 


William FE. Kiley, Indianapolis. 
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Causes of Legal Aid Need Should Be Attacked* 


By Murray SEASONGOoDt 


“Valuable as is legal aid for the poor, the prevention, so far as possible of the 
necessity for it, is of even greater worth.” 


With all the changes that have come about 
since my apprenticeship in legal aid in 1902, one 
womlers why the Cincinnati Legal Aid Society 
should still be running 
through the mill, each 
year, its six thousand 
or more civil cases and 
the several hundred 
criminal cases of its 
voluntary defender. 
Since the turn of the 
century we have ac- 
quired social security 
laws, old age pensions, 
unemployment _ insur- 
ance, the NLRB and, 
to do away with the 
horrors of the “fellow 
servant rule” and “assumption of risk,’ work- 
men’s compensation laws. We have acquired also 
through WPA and PWA relief even to the ex- 
tent of providing clothing; transportation in some 
cities (New York e. g.) at far less than cost; 
blue sky laws to prevent investment in unsound 
securities; declaratory judgments and arbitration 
and small claims courts; and teachers’ and em- 
ployes’ credit companies. And yet the grind of 
cases seems to continue unabated and, indeed, 
to increase. 

Must not, then, the legal aid enthusiast look 
to the causes of the cases coming in and seek to 
remedy those causes, rather than only to apply 
the palliative of help for the clients? The ideal 
legal aid society, or to be specific, the National 
Association of Legal Aid organizations, should, 
in my opinion, seek to diminish the causes of con- 
troversies in which legal aid organizations are 


Murray Seasongood 


*An address delivered at a meeting (July 25, 
1938) of the Legal Aid Section of the American 
Bar Association. 

+The Author’s first experience with legal aid, in 
New York, in 1902, made him enthusiastic for this 
work. From 1930 to 1938 he was President of the 
Cincinnati Legal Aid Society ; he was chairman for 
some time of the committee on Legal Aid of the 
Cincinnati Bar Association, during which period 





asked to act. I present some subjects which are 
worthy of study and possibly, action: 

First; Sickness insurance and insurance for hos- 
pital care. The question of socialized or co- 
operative medicine is too large a subject for dis- 
cussion here. But, I became convinced, while 
one of the trustees of the Julius Rosenwald Fund, 
of the value of properly managed insurance for 
sickness and hospital care; especially after visit- 
ing the Negro hospital in New Orleans, entirely 
staffed by Negroes. That system is followed 
there with the greatest success and childbirth is 
handled under the best and most sanitary meth- 
ods, with instruction to the mother which benefits 
her and her child throughout life. 

Second: The same for dental treatment and 
general adoption of rulings and legislation in- 
tended to curb the injury and awful expense in- 
cident to the activities of disreputable practi- 
tioners. In Dr. Bloom Dentist, Inc. v. Cruise, 
City Clerk (1932) 259 N. Y. 358; 182 N.E. 16, 
dismissed for want of a substantial federal ques- 
tion (1933), 288 U. S. 588, the city clerk was 
held to be within his rights in refusing a permit 
for a large dental electric advertising sign of a 
misleading character, although the application had 
been approved by the superintendent of buildings 
and commissioner of electricity as to size, etc. 
In Semler v. Oregon Dental Commission, (1935), 
294 U. S. 608, a law prohibiting advertising by 
dentists and allowing revocation of license for 
non-professional conduct including such adver- 
tising, even though the advertising was not de- 
ceptive, was sustained. 

Third: Constant and more searching investiga- 
tion of all kinds of insurance than is afforded by 
state authorities, is necessary. The expense in 
some small-payment companies is inordinate and 








the Association made two contributions of $500 
each. In 1932 a resolution offered by Mr. Season- 
good concerning legal aid study was adopted by the 
International Congress of Comparative Law, meet- 
ing at The Hague, and another concerning the 
matter of the public defender at the Congress of 
1937. 

















AMERICAN JUDICATURE SOCIETY 17 


such companies are badly conducted with insuffi- 
cient regulation. 

Fourth: Loan companies, pawn brokers and 
professional bondsmen are common causes of 
financial distress. Statutes sometimes permit 
municipal pawn shops (e. g. former Ohio Gen- 
eral Code secs. 4205—et seq., now repealed) and 
there are, of course, loan companies of a fine 
character, such as the Provident Loan Society of 
New York (346 Fourth Avenue) and The Citizens 
Loan Association of Cincinnati. 


Fifth: What shall be said of installment buy- 
ing? It stimulates demand by making possible 
the purchase of numerous articles that would be 
impossible to acquire otherwise; but it is a fre- 
quent cause of distress. Legislation to curb night 
selling of jewelry at auction has been upheld. 
Gordon v. City of Indianapolis (1932) 204 Ind. 
79, 183 N.E. 124; Perry Trading Co. v. City of 
Tallahassee (1937), ...... er , 174 So. 
854, 111 A. L. R. 463. But not only are the older 
kinds of purchases, such as furniture, houses and 
jewelry, still bought by the installment method, 
but there are radios, automobiles, watches and 
clocks, dress suits, dresses, cloaks and furs, and 
even razors so purchasable. Mr. Jesse Jones of 
Regional Finance Corporation has recently stated 
he wishes to force the banks to undertake direct 
installment business instead of limiting their busi- 
ness, as heretofore, to customers wishing to en- 
gage in such business. 


Sixth: Automobile insurance should every- 
where be compulsory, and not to have driving 
tests and licensing of drivers is really outrageous. 
How many times has it happened that a wage 
earner, through no fault of his, is deprived of his 
means of livelihood temporarily or permanently, 
by a wholly irresponsible moron using an auto- 
mobile. Also, the habit of “fixing” citations for 
violations of traffic laws as a cause of a great 
number of violations and danger to individuals. 


Seventh: The whole system of treatment of 
crime is hopelessly archaic. There is very little 
sensible attempt to rehabilitate the criminal and 
to allow him to re-adjust himself as a wage 
earner and supporter of a family. 

Eighth: What shall we say of gambling, now 
largely utilized for “religious” and kindred pur- 
poses. Whether, and to what extent, this nat- 
ural proclivity should be allowed is a subject 
for more consideration than it is receiving. But, 
certainly, if it is allowed, it should be under 
government supervision as in the case of Euro- 


pean countries. Anything is better than non- 
enforcement and the collusion between criminals 
and low political gangs. 


Ninth: More education and much more adult 
education is needed. Prevalence of existing crime 
has often been found due to malefactors having 
no skills for legitimate employment. Prostitution 
is an example. With better education, too, there 
would be better government and there is no 
doubt that the defective local government that 
pervades most of the United States results in 
non-use of public resources for the benefit of 
the localities and of those in it most in need. 


Tenth: Finally, there should be a steady effort 
to reduce the cost of funerals and burials. Cities 
may conduct cemeteries (e. g. Ohio General Code 
Sec. 4154—et sq.). I remember one of my first 
cases was for the widow of an engineer who 
was killed by the escape of ammonia fumes. 
She had an infant child and he left her $500.00, 
$495.00 of which was used for his funeral. 
Burial insurance, carried by many, is unduly ex- 
pensive and results in extravagance in death 
out of all relation to the customary expenditures 
during life. Many cemetery associations also 
degenerate into rackets.’ 


You may say all this is a very ambitious pro- 
gram and that, as some one said of Edward Ever- 
ett Hale, “His specialty is the universe.” My much 
esteemed friend, Reginald H. Smith of Boston 
(almost the embodiment of legal aid) said at the 
1916 meeting of the Legal Aid Societies in Cin- 
cinnati, “The legal aid society cannot undertake 
to reform the world.” While I differ with him 
on legal aid or any other matter with trepida- 
tion, still I make bold to ask, “Why not?” or at 
least why should not legal aid societies do some- 
thing of that kind, instead of merely attending 
to the cases that come before them. Valuable as 
is legal aid for the poor, the prevention, so far 
as possible of the necessity for it, is of even 
greater worth. 


It is encouraging to note a decision rendered 
March 3, 1939, by the California Supreme Court, 
Drummey v. State Board of Funeral Directors and 
Embalmers, 6 L. W. 1022, upholding a California 
Statute (Stats. 1933, p. 763) providing that the 
State Board of Funeral Directors and Embalmers 
shall have the power to revoke or suspend a license 
of a funeral director or embalmer for “solicitation 
of human dead bodies by the licensee, his agents, as- 
sistants or employees, whether such occurs after 
death or while death is impending,” and that “this 
shall not be deemed to prohibit general advertising.” 
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Federal Trial Rules Stimulate State Reforms 


Under this head an attempt is made to report 
on the early reaction of the new federal court 
rules on bar opinion in the states. The tremen- 
dous significance of the district court rules re- 
sides in part in the interest of the profession to 
remove so far as possible the need for learning 
and employing two diverse modes of litigation in 
civil actions. This, of course, is far easier in the 
code states, but Maryland lawyers and legislators 
have been in the forefront with a plan to provide 
one procedure for both law and equity causes, 
and the federal rules constitute the design. 


The interest of the practitioner in uniformity 
of procedure is obvious, and equally obvious is 
the ancient and still persisting fond regard for 
techniques well understood. There will be for a 
long time in many states a continuing struggle 
for uniformity of rules and practice. Meanwhile 
there is South Dakota, taking the lead, and Mary- 
land, Texas and Colorado embarking on the uni- 
formity program. It might appear that success 
in the states that first make changes will mightily 
affect opinion in all the others. History, however, 
does not assure such an influence. The swift 
adoption of the Field code in half of the states 
was due in part to Field’s personal effort, and 
in part to the fact that the system his rules 
supplanted had long been moribund in this coun- 
try. But Chitty still prevailed in Illinois until 
after 1930. 


To be sure procedure was “Americanized,” but 
in the least expert manner, through hundreds of 
separate enactments which reflected neither the 
wisdom of the judges nor the expertness of skilled 
practitioners. 


The need now uppermost, and one which will 
long continue, is the need for coordinated effort 
which only the American Bar Association can 
fulfill. The expectation of modernizing procedure 
in all the states must be based largely upon the 
junior bar, whose members have generally felt 
the modernizing influence in law schools and in 
their own professional organizations. 


At the time this is being written the Massa- 
chusetts rule-making bill is pending in legislature. 
Such bills in Iowa, Missouri and North Carolina 
were defeated. In Maryland, Texas and Colorado 
the bills were enacted and plans for drafting are 
under way. 


Maryland Act Like Federal Model 


The Maryland legislature in its recent session 
opened the way for progress in civil procedure 
in manner not likely to be equalled in any state. 
The constitution of 1867 confirmed in the su- 
preme court the power to regulate procedure on 
appeal and in the chancery courts. In 1927 the 
legislature declared by statute that “the court of 
appeals shall have power to prescribe by general 
rules” the procedure in civil actions at law. The 
court of appeals doubted the power of the legis- 
lature to do for actions at law what the consti- 
tution provided for equity suits, and so took no 
action. 


The new enactment repeals the 1927 section 
and avoids constitutional doubts by beginning 
with these words: “The court of appeals is au- 
thorized and requested to prescribe by general 
rules the practice and procedure in all civil ac- 
tions both at law and in equity in all courts of 
record throughout the state.” 


As to scope and means the act is analogous to 
the two acts of congress which enabled the su- 
preme court to draft and adopt the new federal 
civil procedure for trial courts. Not only is the 
court of appeals invited to exercise full rule-mak- 
ing power, but it may also “unite the practice and 
procedure in actions at law and suits in equity 
so as to secure one form of civil action and 
procedure for both.” Maryland has been known 
as a state having progressive judges and prac- 
titioners, but there was little expectation that a 
merger of law and equity rules would come so 
soon after the federal leadership in any other 
than a code state. 


Further reason for commendation lies in the 
provision that the new rules “may regulate the 
form and method of taking and the admissibility 
of evidence in all civil actions.” 

Finally there is the important matter of ways 
and means. The act confers power on the court 
of appeals to “appoint a standing committee of 
members of the bar who shall serve without com- 
pensation except their traveling and other ex- 
penses. The court of appeals may employ such 
assistants as may from time to time be neces- 
sary, and shall have power to fix the salaries 
of the persons so employed. All such salaries, 
as well as the traveling and other expenses of 
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the committee including printing and other costs, 
shall be paid by the court of appeals out of such 
amount as may be appropriated for that purpose.” 


Provision is also made for rule-making author- 
ity, consistent with rules prescribed by the court 
of appeals, in the trial courts of general juris- 
diction throughout the state, including the 
orphans courts. The general rules made under 
this persuasive act by the court of appeals shall 
be reported to the legislature within thirty days 
after the beginning of its next general session, 
and, except as modified or repealed by the gen- 
eral assembly, shall take effect on September 1, 
1941. 


This implies an early beginning. The Bar As- 
sociation of Baltimore City, which sponsored this 
bill with four others which were enacted, held a 
meeting to celebrate the event, and resolved that 
the court of appeals be requested to appoint a 
bar committee to begin study of the work made 
possible. The recent adoption of the two-year 
college requirement for admission was another 
reason for this session. 





Texas Bar’s Rule-Making Bill Enacted 


The Texas Bar Association’s bill to confer 
rule-making power on the supreme court was 
adopted with only six dissenting votes in legisla- 
ture, two in the house and four in the senate 
out of a total vote of 133. The act implies a 
thorough revision of civil procedure under su- 
preme court direction and participation, for sub- 
mission to the legislature in 1941, with the pro- 
vision that unless the legislature disapproves of 
the revised code it shall take effect September 1, 
1941. In support of this plan the first section of 
the act reads as follows: 

Section 1. In order to confer upon and relin- 
quish to the supreme court of the State of Texas 
full rule-making power in civil judicial proceed- 
ings all laws and parts of laws governing the prac- 
tice and procedure in civil actions are hereby re- 
pealed, such repeal to be effective on and after 
September 1, 1941; provided, however, that no sub- 
stantive law or part thereof is hereby repealed. 

In adopting rules subsequently, or making 
amendments, the court shall submit them to all 
registered practitioners through the secretary of 
state’s office, at least sixty days before the effec- 
tive date thereof, and they shall be reported to 
the next regular session of legislature. 

Enactment was on May 12 and it was arranged 
to make the signature by Governor Lee O’Daniel 


a ceremony on May 17. When Bar Secretary 
William B. Carssow informed the Governor on 
the preceding day, he found the bill already 
signed. Governor O’Daniel said he did not want 
to take a chance on losing his privilege of com- 
pleting enactment through an accident. The 
ceremony was held, however, and the photogra- 
pher’s picture showed the Governor handing the 
signed bill to Secretary of State Tom Beauchamp. 





Colorado Bar Moves Under New Rules Act 


An ambitious revision of civil procedure is be- 
ing started in Colorado under the auspices of the 
State Bar Association. The legislature this year 
enacted a statute of very simple terms, which au- 
thorizes the supreme court to prescribe rules to 
“take effect three months after their promulga- 
tion.” President George Dexter Blount has ap- 
pointed as chairman of the bar advisory commit- 
tee Philip S. Van Cise, whose description of the 
plan of operation appears in Dicta for May. Den- 
ver lawyers are given the larger share in the pre- 
liminary drafting as a matter of economy. There 
will be fifty or more set to work, and their 
product will be submitted to all the local affiliated 
bar associations for study and action. Every 
lawyer in the state will be able to voice his ideas 
as to rules, and finally the supreme court will 
complete the work. 

Colorado was one of the very early states to 
react favorably to the American Bar Association’s 
stand respecting rule-making. Its Association se- 
cured enactment of a very concise and broad 
rule-making act in 1913. No provision was made 
for ascertaining bar opinion and the court, so far 
as it acted, had no practitioner advisers. The re- 
sults were not extensive and in 1929 the supreme 
court, without notice, adopted this rule: 


14b. The rules governing comments by dis- 
trict judges on evidence shall be those now in 
force in the United States district courts.” 

In 1931 the supreme court approved of a 


judge’s comment in the case of Kolkman v. 
People (69 Colo. 8, 300, p. 575), two justices 
dissenting. While the case was still pending the 
legislature approved an act to deprive the court 
of power to adopt the rule quoted. The court 
countered with an addition to the majority opin- 
ion which declared that the court had constitu- 
tional power (under the “general superintending” 
clause) to make all rules. Two sharp dissents 
were added to the record. (See Jour. AJS, 
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16:151 for Prof. Charles C. McCormick’s inter- 
esting account of this decision.) 

The new act is as broad and as brief as to 
method of rule-making as that of 1913, but ex- 
perience under the federal rule-making act is 
available, and the organized bar is proceeding 
with a primary declaration that the revision is 
intended to incorporate all the federal rules that 
the practitioners consider necessary to modernize 
their code. 

The outcome of their work will depend finally 
upon supreme court authority. After twenty-six 
years there appears to be a sure foundation for 
what has so long been aimed at. 





South Dakota’s Modern Procedure Code 


The production in a comparatively brief time 
of a revised code of law under an act of legisla- 
ture in 1937, with a modernization of the rules of 
civil procedure, reflects great credit on the pro- 
fession in South Dakota. Much aid was rendered 
by volunteers and the code commission appointed 
by the supreme court kept the State Bar informed 
at all times for the benefit of suggestions and 
criticism. 

A unique feature which should be kept in mind 
in a number of states was the provision of the act 
which authorized revision of substantive and pro- 
cedural law, and required the substantive portions 
to be approved by the legislature and the proced- 
ural portions to become law upon promulgation 
by the supreme court. The active judicial coun- 
cil tendered its services in respect to the pro- 
cedural law (civil) without compensation, and did 
a remarkable job. 

A full report on this part of the work was made 
by Holton Davenport, of the Sioux Falls bar, and 
published in the South Dakota Bar Journal for 
April, 1939. It is explained that the revisors fully 
realized the significance of their labors and the 
possibility of questions beng raised as to whether 
certain sections and paragraphs were substantive 
or procedural. To avoid controversy and litga- 
tion the council adopted a safe policy. It obtained 
sanction finally by both court and legislature, and 
established judicial rule-making responsibility in 
an ingenious and novel manner. 

One section of the code provides, in substance, 
that the supreme court has power to make rules 
of procedure as to courts and quasi-judicial 
bodies. As to any statute concernng procedure 
now existing or hereafter enacted by the legisla- 


ture it is provided that it shall have effect only 
as a rule of court, subject to amendment or ap- 
peal by the court. Any new rule, or amendment 
or repeal of a rule shall be promulgated by the 
court only after sixty days notice by publication 
of a hearing on the order; and five lawyers may 
join in a complaint concerning any detail of the 
procedural law or in a proposal for a new rule, 
with a court hearing or like notice; and the court 
shall adopt a rule to afford adequate notice of 
the nature of any new procedural rule upon its 
adoption. 


In the initial drafting of procedural rules the 
lead was taken by Judge Van Buren Perry, chair- 
man, Lewis W. Bicknell and Robert D. Jones. 
For the first time in any state there was oppor- 
tunity for adapting features of the federal rules. 
After revision by the code commission and sub- 
mission to the supreme court, the court arranged 
conferences with Judge Perry’s committee, a 
State Bar Committee, a committee representing 
the circuit judges, and the code commission. The 
result represents the combined talents of these 
bodies. 

The report in the Journal tells of objections to 
matter finally included and to matter omitted. As 
to both kinds of objection the answer is that the 
supreme court now has power to deal with the 
entire subject and the bar, and any quota of five 
lawyers, have power to move the court to act. 
The published report in the Bar Journal presents 
a number of important changes which are deemed 
to represent the best thought of judges and 
lawyers at this time. Other articles in the same 
number report significant changes in appellate 
and probate practice and procedure. There have 
been few instances in fifty years of such thorough 
reconsideration of important procedural methods, 
and none with the advantage of the leadership 
afforded by the federal supreme court rules for 
district court. 





North Dakota Code Revision Bill Enacted 


Disappointed for ten years by the legislature's 
refusal to sanction a code revision, the North 
Dakota Bar plucked up courage and this time 
was entirely successful. The success of the code 


revision commission in South Dakota formed a 
strong incentive. The supreme court will appoint 
not more than three lawyers to complete this big 
job before January 1, 1941. 


The revisors will 
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submit rules of procedure for administrative 
offices and state departments and will revise court 
practice and procedure. With the recent experi- 
ence and great success of the South Dakota com- 
mission in respect to rule-making power and im- 
proved civil procedure it is to be expected that 
the North Dakota code will accomplish as much. 


Another bill puts the State Bar on a sound 
financial basis by allotting to it a larger share of 
the ten dollar license fee paid to the state. The 
Bar now receives $6.50 and the State Bar Board, 
responsible for admissions and discipline receive 
$3.50. The State Bar treasury is fortified by re- 
ceiving $2,500 of accumulated license fees. 


Uniform Rules of Administrative Trial Procedure 
By O. R. McGutre* 


The Vanderbilt-Tolman amendment offered 
from the floor of the house of delegates on 
January 10, 1939, and adopted by the house, 
added a subsection to 
Section 1 of the ad- 
ministrative law bill, 
as submitted by the 
special committee on 
administrative law. 
This amendment pro- 
vides that: 

“The Supreme Court 
of the United States is 
authorized and _ re- 
quested to _ prescribe 
uniform rules of prac- 
tice and procedure for 
the hearing of all 
claims and_ contro- 
versies between the United States or its govern- 
mental agencies and any person, of which said 
agencies are vested with power and jurisdiction 
to hear and determine.” 

Presumably there is no lawyer in America, at 
all familiar with the administrative law bill of 
the American Bar Association, who does not 
know the bill relates exclusively to procedural 
matters and that it does not attempt to change 
a single word in the substantive law of the vari- 
ous administrative agencies. However, in point- 
ing out his objections to the said bill, the chief 
counsel of the Bureau of Internal Revenue stated 
in a memorandum of approximately nine single 
spaced pages to the acting general counsel of the 
treasury department—a copy of which mem- 
orandum found its way to the files of the senate 
judiciary subcommittee having under considera- 
tion the bill as S-915 and which memorandum 
was brought to my attention—that: 


Col. McGuire 


*Chairman, Special Committee on Administra- 
tive Law, American Bar Association. 





“It even adopts a suggestion by Mr. Arthur 
T. Vanderbilt, retired president of the associa- 
tion, directing the Supreme Court of the United 
States to prescribe uniform rules of practice and 
procedure relative to the quasi-judicial functions 
of administrative agencies. Considering the vast 
amount of painstaking effort which entered into 
the establishment by the Supreme Court of uni- 
form rules of procedure for the lower federal 
courts, the presumption behind such peremptory 
direction for uniform rules of procedure for ad- 
ministrative agencies administering extremely 
complex and widely different statutes over the 
entire front of modern government is apparent. 
One hundred and fifty years of experience with 
rules of practice lie behind the final proposal to 
make such rules uniform. This, in the light of 
the very recent evolution of administrative law 
and the fundamental need of expediency and 
speed in governmental administration, makes this 
particular proposal seem fantastic.” 

Waiving, for present purposes, the fact that 
the quoted language from the memorandum over- 
states the matter in that the Vanderbilt-Tolman 
amendment does not attempt to “direct” or 
contain “peremptory instructions” to the Su- 
preme Court of the United States to issue uni- 
form rules of practice and procedure for the 
hearing of administrative claims and controver- 
sies, but, instead, authorizes and requests that 
court to do so, the inquiry may well be made 
as to where there could be found in America 
any better qualified body than the supreme court 
to issue such uniform rules of practice and pro- 
cedure? Further, the supreme court could, and 
doubtless would, appoint a committee of dis- 
tinguished lawyers and officials of governmental 
agencies to prepare such rules, similar to the 
procedure followed by the Court in appointing 
a committee of the bar to draft the rules of 
procedure for the lower federal courts. Certainly 
such a committee of distinguished ex-government 
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men, lawyers in private practice, and present offi- 
cials of governmental agencies would be much 
better qualified to draft uniform rules of prac- 
tice and procedure before the administrative 
agencies than any group of men selected exclu- 
sively from the agencies, many of whom have 
had no or little experience in the practice of law. 

In this connection there is not to be over- 
looked the qualifications and experience of both 
Mr. Vanderbilt and Major Tolman who collab- 
orated in drafting and offering the amendment. 
The latter not only has had a long and brilliant 
experience as a trial lawyer, but he served with 
the committee appointed by the supreme court 
of the United States to draft the uniform rules 
of procedure before the lower federal courts. 
Mr. Vanderbilt, in addition to having been presi- 
dent of the American Bar Association and now 
president of the American Judicature Society, has 
had a most successful career at the New Jersey 
Bar and has taught administrative law for many 
years in one of the more prominent New York 
university law schools. Certainly it cannot be 
said that either of these men is inexperienced 
in administrative law or in rules of procedure. 
Consequently, when the amendment was offered, 
I did not feel justified in making an appeal to 
the house of delegates to reject the amendment, 
as I successfully did do as to some other amend- 
ments which were offered. 


The resolution adopted by the house of dele- 
gates approving the bill contained authority for 
the committee to do such editorial work as 
might be necessary because of the adoption of 
the amendment and immediately after the Chi- 
cago meeting I took the necessary action to see 
whether others thought any such editorial work 
was necessary. I am in a position to state that 
the amendment is entirely constitutional and 
that I do not believe there is any reasonable 
doubt the court will comply with the authoriza- 
tion and request to issue uniform rules of prac- 
tice and procedure in event the bill is enacted 
into law. 


If the court had been granted such authority 
under the packers and stockyards act, the Mor- 
gan case, for instance, would not have been 
brought thrice before that court—with all of the 
delay, expense, and criticism resulting therefrom. 
Rules of practice and procedure are basic and 
fundamental. As Professor, and now Mr. Justice 
Frankfurter, stated at the Cincinnati conference 


on administrative law (22 A. B. A. Journal, 282, 
286): 

“Remember, there are very precious values of 
civilization which ultimately, to a large extent, 
are procedural in their nature. * * * All tribu- 
nals, administrative, or judicial, have to enquire 
and examine before they decide. Historic experi- 
ence lies behind the right to a day in court, 
and a full day. Those who decide should record 
their judgments and give reasons for them, which 
in itself will have a fruitful psychological effect. 
You feel much more responsible,—all of us do,— 
if we have to sit down and write out why we 
think what we think.” 

There are not a dozen ways in which an aff- 
davit or deposition should be authenticated and 
filed. There are not a dozen ways in which to 
file motions, issue subpoenas, summon witnesses, 
transcribe testimony, prepare findings of facts 
and written decisions, and the various other min- 
utiae of a trial, or hearing. It cannot be said 
that men who will leave successful and lucrative 
private practice or business to take a temporary 
federal job paying $7,500 to $10,000 per annum 
are better qualified to prepare and promulgate 
rules of practice and procedure than the Supreme 
Court of the United States. 


This brings us to the real point in the op- 
position. That is, whether there should be uni- 
form rules of practice and procedure before 
administrative agencies of the federal govern- 
ment or any rules which they must observe. It 
has been argued that since the various agencies 
are administering different types of statutes, re- 
lating to various and sundry matters, there 
should not be attempted any such uniformity 
as would be the result of the administrative law 
bill if enacted into law; that, in fact, such a 
proposal seems “fantastic”! 


Assuming that the criticism is in good faith 
and that it is not an attempt to prevent the 
passage of the bill for the true reason that the 
“governors” object to being governed by the law 
and that they object to the “regulators being 
themselves regulated,’ we may point out that 
there is nothing to distinguish the basic and fun- 
damental rights before the federal trade com- 
mission, the interstate commerce commission, 
the securities and exchange commission, the na- 
tional labor relations board, or the general ac- 
counting office to a full and fair hearing; to be 
confronted with the witnesses; to be permitted 
to cross-examine the government witnesses; to 
examine and refute the confidential 


reports 
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which the agency may have gathered on the ex- 
parte statements of its investigators; and to have 
all of the proceedings, including the asides of 
examiners or board members placed in the record 
for the information and guidance of the appel- 
late court should it become necessary to appeal 
to such a court. 

While their rules of practice and procedure 
are not uniform, some of these agencies, such as 
the federal trade commission, the tariff commis- 
sion, and the interstate commission have long 
realized that the right to a full and fair hearing 
is basic and fundamental. Consequently, after 
the Morgan case, they were not called upon to 
dismiss appeals in a large number of cases and 
to retry them so as to conform to the opinions 
of the supreme court of the United States in the 
said case. Furthermore, I make the point that 
the procedure before administrative agencies and 
the scope of review in the appellate courts is 
statutory and that the statutes should either 
prescribe the procedure or should impose author- 
ity in some tribunal as to which there can be 
no doubt in the public mind as to its fairness to 
do so. The supreme court is that tribunal. Not 
only is this necessary in the interest of justice, 
but it is necessary in order to relieve the circuit 
court judges of an unnecessary burden of verify- 
ing cases which are cited in the briefs of counsel 
as being in point. 

Doubtless the practitioners before the common 
law courts in the days of Lord Coke would 
have thrown up their hands in holy horror at any 
suggestion that there should be uniform rules of 
practice and procedure governing all classes of 
actions at common law, much less that there 
should be uniform rules governing actions in both 
equity and common law. The lawyers in those 
days thought that it was essential to justice and 
proper functioning of the courts that there be a 
separate form of pleading for each class of ac- 
tions and such thought prevailed well into our 
day. We now know that it is possible to have a 
uniform set of rules for all proceedings in both 
the law and equity courts—and the reason why 
we waited one hundred and fifty years for such 


uniform rules had nothing whatever to do with 
the experience of the courts. 

It is not to be overlooked that the courts have 
the task of interpreting and applying a myriad of 
statutes and substantive rules of law to various 
and sundry causes of action, in both law and 
equity, coming before them. Further, that each 
district court and each circuit court of appeal, 
respectively, has jurisdiction equal to that of all 
other district or circuit courts of appeal. Each 
administrative agency has the administration, en- 
forcement, and initial determination of contro- 
versies arising under one statute or group of 
statutes dealing generally with a single subject 
matter. If there may be uniform rules applicable 
to the federal courts, there would appear to be 
no question that there may be uniform rules ap- 
plicable to the administrative agencies. The fact 
that there are separate administrative agencies 
for each statute or group of statutes and that 
there are different courts, with equal jurisdiction 
for all causes of actions, would not appear to 
necessitate separate rules for the one any more 
than for the other. 


Last, but not least, the administrative agencies 
have had full opportunity to voluntarily get to- 
gether and draft uniform rules but they have 
not done so. It does not seem likely that they 
will ever do so. 

Again, lawyers of the United States, who are 
members in good standing of the highest courts 
of their respective States resent the necessity of 
filling out applications, obtaining certificates of 
the clerks of their highest courts, and making 
application to practice before each separate ad- 
ministrative agency. They can see no reason 
why one admission should not be sufficient and 
why there should be more than one disciplinary 
board, with a right of appeal therefrom to the 
courts. 


All of these matters may be made uniform 
under rules of practice and procedure adopted 
by the supreme court of the United States and 
the administrative agencies streamlined in the 
interest of inexpensive, expeditious, and fair 
methods of disposing of the public business. 


No great nation need have fears from the outside —/ord Mac- 
millan, 
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Detroit’s Unified Criminal Court Makes History 


Every Other Large City Could Learn From This Court How to Make 
Bail Bonds Absolutely Reliable 


Of all the things actually done on behalf of 
criminal justice the most significant by far is 
represented in the unified criminal court in 
Detroit. Full reports concerning the success of 
this court were made from time to time in its 
earlier history. Today there are doubtless many 
for whom the words “unified criminal court” 
have no precise meaning. 

When war time disciplines lapsed in 1919 
Detroit fell prey to organized and voluntary 
crime on a scale which fairly staggered its 
citizens. The city had built up the best police 
force in any of our metropolitan centers. The 
trouble was plainly in the courts. There were 
three police courts and the statutory recorder’s 
court with jurisdiction in felony and condemna- 
tion procedure. 

Any rogue convicted in a police court could 
appeal to the recorder’s court and proceed ac- 
cording to his tastes for at least a year or two, 
and usually indefinitely. The other numerous 
loopholes for criminals were all present. 

There was no pattern for a unified criminal 
court. To this day there is no other court hav- 
ing complete criminal jurisdiction in its terri- 
tory. The ideal has existed in Chicago and 
New York but constitutional changes of this 
sort are impossible in Illinois and owing to 
political interests, virtually so, in New York. 

Detroit was fortunate in having only statutory 
courts to be merged. This was effected, and 
the recorder’s court absorbed the police courts, 
and began operation in 1920. A majority of 
the seven judges had all the authority needed, 
and they set out to accomplish something. 

Only a brief sketch is proposed here. Refer- 
ences to articles concerning this court will be 
found at the end of this account. 

As presiding judge, Harry B. Keidan, experi- 
enced as a prosecutor, took all cases under the 
“robbery armed” statute. In the first four 
months he presided at the trials of fifty-one 
bandits. The result was fifty of them in prison 
for terms of ten to twenty years, and one jailed 
for two years on the lesser offense of carrying 
a concealed weapon. (One who is curious as to 
the operation of this court in its early years 
must expect sensational facts.) 

Appeals on conviction of a misdemeanor were 
heard promptly. The rights of respondents were 
conserved by conscientious judges. The rights of 
law-abiding citizens to safety of person and prop- 


erty were conserved as well as a dynamic court 
and a well trained police force could do it. But 
there was a stubborn fight through the first two 
years. Hold-up men are usually transients. 
They did not learn about the new regime in De- 
troit for many months. During the winter of 
1920-21 forty of them were shot down in the 
streets, and a number of policemen were sacri- 
ficed at duty. 

In this JouRNAL the prediction was boldly made 
before the court was made over that it would 
reduce crimes of violence in Detroit by fifty 
per cent. Mayor James Cousens had appointed 
Dr. James W. Inches, one of Detroit’s most 
distinguished citizens, to the post of commis- 
sioner of police, and in February, 1922, Dr. 
Inches, in the official publication, reported that 
there had been a decrease in four major crimes 
in 1921, to the extent of fifty-eight per cent of 
those recorded in 1920. In detail the percentages 
of decrease were as follows: robbery, 59; break- 
ing and entering business places, 58; breaking 
and entering dwellings, 65; larceny from the per- 
son, 44. The total number of all four such 
crimes had fallen from 3,735 to 1,569.—Rep. 
Bureau of Governmental Research, published in 
Jour. A J S, 5:83. 


This amazing success was ascribable to the 
fortunate existence of the unified court, the pros- 
ecutor and the police, and their cooperation. 


Bail Bond Problem Wholly Solved 


The excuse for the present reference to these 
facts arise from the recent publication of the 
recorder’s court’s statutes and rules, wherein are 
found sensational figures concerning the opera- 
tion of a branch of the court known as the 
bond bureau. The bureau was set up in January, 
1931. It had been directed ever since by Wil- 
liam J. Paul. After two years of operation a 
report was made concerning bonds in this Jour- 
NAL. It told how judges had relinquished their 
power to approve bonds, so that the entire busi- 
ness was in the hands of one deputy clerk; how 
the title and incumbrances on real estate were 
proved swiftly with the aid of the telautograph, 
and how the professional bondsmen had been 
converted to responsible sureties. 

An astonishing fact was that at the end of two 
years only six respondents were missing, and 
more astonishing, that payment by sureties had 
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been made in but two cases. Not one instance 
of a defaulted bond which had not been liqui- 
dated. For the first time bail bonds were both 
obtainable, and were effectual in producing the 
respondent. The very short time allowed for 
continuances assisted. 

Now, at the end of seven years and eleven 
months, the current report shows that 10,109 de- 
fendants have been released on bonds aggre- 
gating $7,174,180, “of which there is not one 
forfeited bond outstanding.”” The means for col- 
lection are effective. 

The report shows that for the last eleven 
months settlement in full of each month was 
made by reinstating two small bonds under the 
twenty day statutory period, three cash bonds 
to the amount of $5,500 resulted in turning the 
cash over to the Wayne County treasurer, and 
real property was deeded to the County in set- 
tlement of four bonds of a total value of $4,200. 

A wholesome result of making bonds virtually 
equivalent to cash is that bail need not be set 
in exorbitant amounts. The judge fixing bail 
can be sure that a reasonable sum will insure 
the respondent’s appearance, which is far better 
than cancellation and collection. 

This feature of the recorder’s court in De- 
troit could be adopted, probably, in any jurisdic- 
tion. In many of them bail bonds are virtually 
worthless, and at the same time helpless victims 
of the law are being fleeced by bond sharks. 


The wonderful organization of this court is 
credited to Judges Harry B. Keidan (now of 
the circuit court), Pliny W. Marsh, Thomas Cot- 
ter and William Heston. It was Pliny W. Marsh, 
attorney for the Detroit Citizens League, who 
conceived the idea of unification and lobbied for 
the statute. Judge Cotter is still a member of 
this court. 

The court has the great advantage of present- 
ment by information. For a generation or more 
grand juries, though always possible, were rarely 
used, and for a number of years the Michigan 
law has permitted any judge having felony juris- 
diction to sit as a grand jury. Since that act took 
effect there appears to have been no other form 
of grand jury in Michigan except the highly ap- 
proved “one-man grand jury.” 

Readers interested in crime suppression would 
do well to trace the history of the recorder’s 
court through the following articles published in 
this JoURNAL: Detroit wins new court, 3:5; the 
need for a criminal court, 3:6; Detroit gets real 
criminal court, 4:14; Report by Bureau of Gov- 
ernmental research, 5:83; Efficiency pays divi- 
dends (reducing auto theft insurance premium) 
by $1,500,000), 5:104; Detroit reduces crime 58 
per cent, 5:165; Report on second year’s results, 
6:18; Criminal court makes brilliant record, 
14:180. 


Grand Jury Encumbers Justice in Many States 


Reform of grand jury procedure went a long 
way before our generation. In half of the states 
grand juries are summoned only when the prose- 
cutor realizes the need for secrecy in obtaining 
evidence concerning suspected conspiracies, and 
obtains a judicial order. In these states the sub- 
stitute mode for prosecuting in felony cases is 
through examination by a magistrate who, on a 
sworn complaint, issues a warrant and subpoenas 
for witnesses, and after examination. certifies that 
there is, or is not, probable cause for believing 
the accused to be guilty. When probable cause 
is certified the prosecutor files an information in 
the trial court having felony jurisdiction. One of 
the very important features of this direct, simple 
and inexpensive procedure is that the person un- 
der arrest has opportunity in the magistrate’s 
court to summon witnesses to disprove the 
charges made against him. Nearly all of the 


states which have this procedure acquired it many 
years ago. 

This is not abolition of the grand jury. The 
opportunity to use the grand jury remains, but its 
use is limited to the comparatively rare occasions 
when the prosecutor induces a superior court 
judge to enter an order for the summoning of a 
grand jury. 

Such a proper occasion is when there is sus- 
picion of law violation by two or more persons, 
often public officers, and it is important to exam- 
ine a number of witnesses secretly. The protec- 
tion of the witnesses is vital. 

In the other states grand juries are summoned 
at fixed times, when they hear testimony and dis- 
pose of every pending charge of felony. When 
such a jury votes a true bill there is a case for 
the court which has felony jurisdiction; otherwise 
there is no prosecution. It is possible under this 
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procedure for indictment of a person who has no 
knowledge that he has been under suspicion. In 
any event the person accused has no opportunity 
to confront his accusers or produce evidence. 
Though more concerned in the proceeding than 
any other person, and probably more informed, 
he is not admitted to the jury room. As a pro- 
tection of the innocent the grand jury is bunk. 

Because most cases require immediate arrest 
the magistrate’s warrant and examination are em- 
ployed by the prosecutor in the states in which 
a grand jury indictment is mandatory. When a 
magistrate has held a suspect to the grand jury 
the case is ready for trial, and the grand jury’s 
action is largely perfunctory. The grand jury, 
then, is unnecessarily encumbered by cases which 
in other states go directly to the trial court. 

There is a possible worse feature than encum- 
bering the grand jury’s work. If the prosecutor 
sells out to the respondent he has only to fail to 
produce key witnesses to secure absolution of a 
rascal. This was not infrequent at times in one 
of our metropolitan counties. 

In any event the innocent accuser and all the 
state’s witnesses are required to attend two pre- 
liminary hearings. This is not only a waste of 
time and money; it permits bribery or threats 
against witnesses; it commonly prolongs the 
period between examination and actual trial. 
Where grand jury proceedings can be taken into 
the trial court there may be a fine obfuscation of 
law and testimony.’ 

The grand jury system is admired by those who 
have heard of no alternative, because of its an- 
tiquity and much undeserved praise. It origi- 
nated when there was no responsible, official mag- 
istracy, and it lived for a century in the land of 
its origin after a responsible magistrate system 
had been acquired. As a war measure the grand 
jury was abolished in England; when restored, 


‘Beginning in 1928 a committee financed by the 
Social Science Research Council made a prolonged 
investigation of the results obtained in the two 
classes of states, those employing grand juries by 
compulsion of law in all felony cases, and those 
having the option of placing an accused person on 
trial after a finding of probable cause by a magis- 
trate. Five hundred and forty-five judges replied 
to a questionnaire; many thousands of cases were 
analysed on separate cards; the resulting tables 
showed great superiority for the cases not presented 
to a grand jury. Publication of results, prepared 
by Prof. Raymond Moley, director, was made in 
Michigan Law Review, 29 :403, Feb. 1931. The re- 
port does not disclose any knowledge of the Michi- 
gan substitute for the grand jury, which is ex- 
plained infra. 


OF THE 


criticism became more pointed; and finally the 
grand jury, as an obligatory feature of criminal 
prosecution, was abolished. The prolonged agita- 
tion in England appears to have received no bene- 
fit from sixty or seventy years of experience in a 
number of our states. 

If not the first state to reform grand jury pro- 
cedure, Michigan was at least a pioneer. Refer- 
ence to the institution was omitted in the consti- 
tution of 1850, and a few years later the legisla- 
ture provided preliminary examination before a 
magistrate as a substitute. For many years grand 
juries were summoned only when prosecutors 
realized the need for extensive probing of con- 
spiracies. In most Michigan counties no person 
now living can remember the calling of a grand 
jury. 

Grand Jury Use Disappears in Michigan 

A Michigan judge having felony jurisdiction 
can still summon a grand jury. It has not been 
abolished. But the need for one appears to have 
entirely disappeared in the experience for over 
twenty years with a better procedure for dis- 
covering evidence in suspected conspiracies. An 
excellent account of what is incorrectly called 
the “one-man grand jury,” written by Judge 
Pliny W. Marsh, of Detroit, was published in 
this JouRNAL (8:121, Dec. 1924. In the same 
number there is an extended study of the two 
modes of instituting felony trial written by Dean 
(now Judge) Justin Miller). 

This better procedure was enacted in 1917, and 
had proved its value in the five years before 
Judge Marsh appraised it. The act provides that 
any magistrate or judge of a court of record who 
suspects the commission of a crime in his juris- 
diction, and believes that any person may be able 
to give material evidence, may, upon application 
of a prosecutor, require witnesses to appear be- 
fore. him and answer questions. If probable 
cause is disclosed the regular preliminary exami- 
nation follows. Credit for securing this legisla- 
tion is given to the Michigan State Bar Associa- 
tion. Very little, if any, publicity has been given 
to this procedure outside of Michigan. 

All that has been needed is inquisitorial powers 
by a responsible judicial officer, the prosecutor 
being the moving party. The use of this power 
has fully met all needs. It is possible that there 
will never be another grand jury in Michigan. 
But the grand jury is not abolished. It is merely 
in competition with a more expert and respon- 
sible system. No reformer, in fact, has ever 
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urged abolition of the grand jury, so far as the 
records show. 


Powers of Superior Court Judge 


The success of the judicial inquisitorial power 
in Michigan naturally leads the commentator to 
speculation as to its extension. Experience under 
this act is readily available to inquirers. A simi- 
lar act may be adopted in any state with immedi- 
ate advantage. Half of our states may yet expe- 
dite trials and make prosecutions easier for the 
court, its officials, the complaining witness and 
all other witnesses, and save much expense by 
leaving the call of a grand jury to a special judi- 
cial order. 

The Michigan act of 1917 gives the judge or 
magistrate power to compel witnesses to attend 
and answer questions, with immunity for those 
who in so answering incriminate themselves. Just 
how important is this compulsion to attend and 
answer? It appears highly probable that the 
proceeding would be effective in most cases if 
the judge merely asked witnesses to attend and 
answer. The state’s witnesses usually are persons 
adversely affected by the conduct of persons un- 
der suspicion. They are ready to tell what they 
know if protected by secrecy, and in a later trial 
they must tell. 

One remembers that every judge competent to 
sit in a felony trial is a peace officer, by common 
law or by statute. Any such judge could sum- 
mon witnesses, whether at the request of the 
prosecutor or on his own initiative, who would 
attend with the privilege of refusing to be sworn. 
Our practice has been so fixed that the sugges- 
tion here: made has rarely entered the mind of 
any such judge. But there is one notable in- 
stance. 


Judge Avoids Being Mere Cats-paw 


Just this procedure was employed notably in 
Chicago in the summer of 1920, when the county 
prosecutor presented to a municipal court judge 
a sworn complaint charging the Chicago chief of 
police with malfeasance in office. It was in the 
midst of the national political campaign; the 
prosecutor was a prominent Democrat; the chief 
of police represented a Republican administration. 
If the municipal court should cause the arrest of 
the chief of police the arrest and preliminary ex- 
amination, whatever its outcome, would be broad- 
cast throughout the country as a disgrace to a 
Republican administration. 

The municipal court had two responsibilities; 
the first to issue a warrant of arrest in the ordi- 
nary course, if facts warranted this; the second 
to see that its process was not employed merely 
for political strategy. The chief justice took the 
situation in his own hands and required the prose- 
cutor to produce more evidence, as is the right 
of any magistrate. For a week or more the ex- 
amination of witnesses in open court proceeded, 
and the prosecutor’s case was dissipated. The 
hearings were public, which fact protected the 
court. There was nothing whatsoever to prevent 
the prosecutor from going to the sitting grand 
jury and demanding an indictment, but this he 
refrained from doing. He wanted the court to 
carry the brunt of the fight for him. And so a 
possible fierce controversy over alleged scandals, 
not yet proved in a formal trial, was prevented. 

Trial judges probably do not realize that they 
have the power to act in the initial proceeding— 
the arrest. The power is coupled with their right 
to issue warrants, and with this power there is 
responsibility for seeing that justice is done, as 
to complainants, as to the accused, and as to the 
court itself. 


The fundamental trouble I believe to be in the belief that 
liberty and property must be protected by an over-complicated 
formalism, that legal mechanism can be successfully substituted 
for the competent and responsible judge. I believe the inevitable 
consequence of that attitude will be cumbersome, slow, uncertain 
and irksome enforcement of the law. We shall have no substan- 
tial improvement while the responsibility for the result is laid 
directly to the judge of first instance and while with that responsi- 
bility he is not given the power more unconditionally to control the 


result. 


There is in my judgment no substitute for capable trial 


judges with large powers.—Judge Learned Hand. 
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A Practical Check on Appointment of Judges* 


By Francis NEAL PARKEt 


Note. That there is still room for invention in respect to judicial selec- 
tion was proved by Dean Wigmore’s proposal published in the JourNAL for 
February, 1939 (22:207). In briefest form this proposal was that all state bars 
should maintain two “eligible Rolls of Judicial Honor,” one for vacancies in 
the federal supreme court, and one for the state supreme court. Publicity given 
these lists of eligibles would permit professional opinion to serve as a guide to 
public and official opinion. “Public opinion will virtually say to the executive, 


“You must limit your choice to this eligible Roll of Judicial Honor.’ 


’ Not until 


after publication of this plan did Dean Wigmore discover that Justice Parke had 
previously conceived a similar plan and presented it in a form adapted to the 


courts of Maryland.—Editor. 


In order to avoid 
any misunderstanding 
it should be stated that 
the views expressed in 
the following portion of 
this paper are made on 
my sole responsibility. 
No one has given it an 
imprimatur. For some 
years the subject dis- 
cussed has been con- 
sidered by me and my 
convictions are strong. 
I should have lacked 
the courage to address you, if I had not attained 
that age of life and length of judicial service that 
my career on the Bench will soon quickly end 
with a finality which admits of no further ambi- 
tion. So, what follows is written as a valedictory. 
I commit it to your consideration as a duty done 
somewhat, may I say, in the spirit of the gladi- 
ators to their masters: Ave, Caesar, morituri te 
salutant.' 

The summary given argues the difficulty in the 
selection and tenure of judges. No wholly satis- 
factory solution is to be expected, but experience 
suggests an improvement may be made in the 
present system by a change in the method of 
choice of judges and in the term of their service. 


*An extract from an address delivered at a con- 
vention of the Maryland State Bar Association on 
June 25, 1937. 

tA member of the Court of Appeals (Supreme 
Court) of Maryland. 

‘At this point the speaker referred at some length 
to the mode of selecting judges in Maryland: after 
1776 by appointment of the Governor with the ad- 
vice and consent of the Council, to hold office dur- 
ing good behaviour; after 1851 election for a term 
of ten years; after 1864 election for a term of fif- 
teen years. 


rancis Neal Parke 





The proposal submitted is that the members of 
the court of appeals and the associate judges of 
the present judicial circuits serve until the ter- 
mination of their respective terms of office; and 
that when and as vacancies occur they are to be 
filled by appointment for life and good behavior, 
and mental and physical competency, or until the 
age of seventy years is reached. 

The constitution contemplates independent and 
upright judges, who shall be of those who are 
most distinguished for integrity, wisdom and sound 
legal knowledge. The usual methods of election 
or executive appointment do not sufficiently 
assure the choice of a judge with the prescribed 
qualifications. The first practical difficulty is that 
the lawyers who are best endowed with judicial 
qualities and capacity are, by reason of their pro- 
fessional attainments and earning capacity, usu- 
ally unwilling to subject themselves to the un- 
certainty of a nomination in a primary contest, 
which is open to any aspiring lawyer without 
regard to capacity or character; and, if a victor 
in the primary, to the further uncertainty of an 
election in which propriety imposes that he may 
not actively campaign and solicit support for a 
position whose sacred office is rightly adminis- 
tered in the cold atmosphere of impartial justice. 
The objections are increased if a vacancy is to 
be filled by appointment until the ensuing elec- 
tion. In such a situation there are additional 
financial risks involved in giving up the practice 
of law with no assurance of being either nomi- 
nated or elected at the close of the period of sac- 
rificial service. With the number of desirable 
attorneys thus reduced, the available judicial can- 
didates of a majority party do not uniformly pre- 
sent the best the party might have afforded. Even 
less likely has the minority secured a nominee of 
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quality, since its candidate is normally defeated. 
After the party system has tended to eliminate 
every attorney whose independence has affected 
his party standing, and the primary law has elim- 
inated all but the successful candidates, the choice 
is made by the voters at the polls. The electors 
do the best they can, and vote as intelligently as 
they may, but they are not sufficiently informed 
of the professional capacity of the candidates, and 
but comparatively few are able to vote advisedly. 
No voter would ever hire a servant, choose a doc- 
tor, even his lawyer, by calling in the neighbors, 
stating the problem, and abiding the count of 
noses of Tom, Dick and Harry as they arrayed 
themselves in partisan choice. What would be 
foolish in a man’s private affairs does not neces- 
sarily become sensible because the choice of a 
judge is a public matter. 

The appointment of judges by the governor 
would be a better method. The union of power 
to appoint and of sole responsibility for the ap- 
pointment would tend to make an executive care- 
ful and sound in his selection. Nevertheless, 
there are, also, dangers in executive appoint- 
ments. The governor may not know the profes- 
sional ability of members of the bar nor be 
equipped to determine the relative capacity of 
those suggested for the office, and may be ill- 
advised. It is possible that he may permit par- 
tisan considerations or personal obligations and 
attachments to decide; or even a desire to ad- 
vance, through future judicial adjudication, politi- 
cal theories and policies of government which 
may dictate the selection. 

Since the selection of judges by election or by 
executive appointment is attended by such 
weighty disadvantages, it is advisable to find a 
method which will be less objectionable. The 
primary requisites of an informed choice is that 
the selection be made by competent authority, 
which shall be animated by no motive that does 
not make for the pure, just an incorruptible ad- 
ministration of law. Such an authority is in the 
bench of the State of Maryland. 


Judges Best Qualified to Advise 


The judges of the circuit and appellate courts 
know the moral character, legal capacity and po- 
tential judicial qualifications of the bar. With 
their terms fixed for life, the judges would have 
no judicial ambition to constrain their judgment 
and no motive to conflict with a fair and just se- 
lection. Since those selected might, under the 
plan to be here developed, become their future 


associates on the bench, a desire to have their 
judicial labors shared and well performed would 
contribute to the care and good judgment with 
which the judges would act. It is, therefore, sug- 
gested that the judges nominate a number of 
lawyers as qualified for judicial office, and that 
the executive fill vacancies on the bench by ap- 
pointment from the list so chosen. The nomina- 
tions should be made at once of a specified num- 
ber whose ranks should always be kept filled, so 
that the selection for membership would be made 
with care and deliberation and not in response 
to any exigent situation. To be made a member 
of the group would be an honor bestowed in rec- 
ognition of professional merit and eminence. By 
this plan there would be provided lawyers of ap- 
proved capacity and character for judicial posi- 
tion. The selection of a judge from their ranks 
would avoid the objections inherent in other 
methods. 

The general outline given involves particular 
application to the appellate and circuit courts. It 
is not proposed to make any change in the num- 
ber of judges and the circuits are not to be dis- 
turbed. There would be two divisions of nomi- 
nees. For convenience of statement the one 
from which the members of the appellate court 
are to be drawn may be called the “appellate 
nominees,” and the one from which the nisi prius 
judges may be selected may be called the “circuit 
nominees.” 

For the purposes of this paper let it be arbi- 
trarily assumed that eighty lawyers be the con- 
stant membership of the “appellate nominees.” 
The court of appeals would select lawyers or as- 
sociate judges to the number of eighty from the 
bar and circuits of the state, with reference only 
to their eligibility, character and competency.* 


*In a letter to the Editor the Author said: “The 
number ‘eighty’ was used for the purpose of illus- 
tration. The number was made large so as not to 
carry too strong an impression of excluding all but 
a very few from judicial preferment on the appel- 
late bench. Eight judges sit on the court of ap- 
peals and I should say that thirty, instead of eighty, 
would be. better. A large number might ease the 
difficulty of selection between equal merit and 
character when the judges select the eligibles. The 
number of nominees should never be so large as to 
make it probable that capacity would be exhausted 
before the quota would be filled. It is my idea that 
the members of the appellate court in any state 
could and would inform themselves by discreet in- 
quiry and investigation of the merits of the mem- 
bers of the bar who would be acceptable. The plan 
advocated does not exclude the nomination of 
judges of the trial courts to membership in the 
cligible list.” 
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The residence of the nominees might be consid- 
ered, but would not prevent the choice of a law- 
yer from any portion of the state. The reason 
for this is that there might come a time when a 


suitable nominee would not be found within a | 


judicial circuit and since capacity, and not the 
place of residence, is the primary necessity of 
the appellate bench, the nominee should be named 
without necessary reference to the circuit in 
which he lives. The court of appeals would desig- 
nate the chief judge of every circuit, other than 
Baltimore City, and he would thereby become the 
chief judge of that circuit. The appellate court 
would have the power to strike from the roll any 
member for cause, and whatever would make a 
member ineligible to be a judge would cause him 
to be dropped. 

If it be likewise assumed that the number of 
“circuit nominees” for any circuit be three times 
the number of associate judges of that one of 
the seven circuits comprising the counties of the 
state, and three times the number of the mem- 
bers of the supreme [trial] bench of Baltimore 
City, the chief and associate judges of the first 
seven circuits and the supreme bench of Balti- 
more City of the eighth circuit shall similarly 
select lawyers in the respective numbers stated 
from the bars of the counties of such circuits and 
from the bar of Baltimore City. To be a mem- 
ber of one of these eight groups, residence 
within the particular group would be necessary. 
Whenever a vacancy should occur in any circuit 
the governor would appoint one of the circuit 
nominees to the judgeship. 


Independence a Vital Factor 


It is believed that the method outlined will as- 
sure to the people of the state the selection of 
able, efficient and upright judges, but ability, effi- 
ciency and uprightness are not enough. The judge 
must be independent. If their judgments are to 
be according to juridical principles in applica- 
tion to an impartial conclusion on issues of law 
or fact, judges may not be affected by favor, fear 
or interest in respect of person, faction, party or 
government. 


The judge must stand, as Coke did, and an- 
swered the King: 


“When the case should be, he would that which 
should be fit for a judge to do.” 


If judges are chosen by the electors, they think 
of reelection and their anxiety increases as their 
term draws to its end. Even when impartiality is 
maintained most strictly, the contrary is often 
imputed by suitors. If a political question were 
to come on for adjudication, the judge, however, 
just and firm, suffers by imputations which affront 
his office and lessen the court’s moral authority. 

In 1829, Chief Justice Marshall was a member 
of the convention to frame a new constitution for 
Virginia. In the midst of an impressive speech 
on the independence of the Judiciary, he ex- 
claimed: “And will you make me believe that 
if the manner of his decision may effect the ten- 
ure of his office, the man himself will not be af- 
fected by that consideration?” .. . 


There is no temptation to secure hostages for 
renomination and reelection, if the tenure is for 
life. Permanence of office is the people’s guar- 
antee of the judge’s independence. 

If there remain a word to be said, it is that the 
life tenure does not put the judge beyond a just 
responsibility to the people. His tenure is condi- 
tioned on continued competency and good be- 
havior. He may not hold any other office, civil 
or military, or political trust or receive fees, or 
perquisites of any kind for the discharge of his 
official duties. He may be removed from office 
on conviction of incompetency, of wilful neglect 
of duty, misbehavior in office or any other crime, 
or on impeachment; or on the address of the 
General Assembly. (Sec. 3, 4 of Art. IV.) In 
other words, the judge may continue in office 
only so long as he discharges his duties properly. 

The subject may have no better close than the 
wise admonition of Lord Bacon: 

“And let no man weakly conceive that just laws 
and true policy have any antipathy; for they are 
like the spirits and the sinews, that one moves 
with the other.” 





Governments, institutions and laws—the law as we conceive it—is the 
expression of the life of a people; it does not mold that life. Laws that attempt 
to coffin and confine that life will be burst asunder. The human spirit, the 
human will, are stronger than any law.—Dean Everett Fraser, Minn. Law 


School. 
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Main Purpose of Opinions Is to Satisfy Litigants 


The commonest word now appearing in bar 
publications is “problem.” Often it is in the 
plural. Few of these innumerable problems are 
new. But some of them have been recognized 
only recently. 


It is doubtless the hopelessness of the situa- 
tion that has prevented lively discussion of a 
condition which threatens to inundate and extin- 
guish what, by tradition, we still call our unwrit- 
ten law. By the publication of hundreds of 
volumes of decisions, most of which establish 
no new rule of law, but only application of a 
rule to a new set of facts, or to new parties, we 
have already arrived at the stage when courts 
of appeal may first determine the equities in most 
cases and then cite supporting decisions. This 
may be very good for the parties to the instant 
suit, but it deprives virtually all others of cer- 
tainty in respect to future transactions. 


There is no need here for a more precise 
description of the present state of our law. It 
should suffice merely to suggest the expense 
involved, the time spent in harmonizing and 
focussing decisions and dicta, and clients’ bewil- 
derment before and after appeal. 


The reports of the American Bar Association 
committee on duplication of legal publications 
for the years 1937 and 1938 deal mainly with 
duplication of printed reports. The latest report 
says, however, 

“So far as the legal profession may be concerned 

. the hope of ultimately reducing costs lies in 
reducing the number of printed decisions or their 
total mass.” As for their total mass a small effort 
made in 1919 appeared to have some effect. In a 
number of states opinions seemed to be less redun- 
dant. But the effort was not maintained. 

The latest report contains also these euphemis- 
tic words: 

“The problems committed to this committee .. . 
concern every member of the legal profession, for 
they involve a possibility—or perhaps it is not too 
much to say. a probability—that the system of 
precedents u.der which our law has historically 
developed may have to be changed into something 
else, simply because we can no longer continue to 
apply it on account of the bulk and cost of legal 
materials.” (ABA Advance Reports, 1938, p. 
210.) 

At about the time this report was being printed 
there appeared in the Boston Bar Bulletin 
(June, 1938) a very clear statement of what 
would immeasurably improve the situation. Per- 
mission of its author, the Hon. Carroll T. Bond, 
chief judge of the Maryland court of appeals, 
enables its reprinting here. 


“In discussions of possible reduction in the 
size and cost of additions to law libraries, by 
avoiding duplication of reports and otherwise, 
there may be some overlooking of the fact that 
judicial opinions have a purpose independent of 
that of publication, and superior to it. Cases 
are, first of all, the affairs of the litigants. They 
are entitled to have their contentions answered, 
and the primary function of the opinions we file 
is to answer them. A second purpose may well 
be to have judges submit their processes to pro- 
fessional criticism, for the discipline in their 
doing so seems indispensable. Then, but only as 
a by-product, comes the usefulness of the 
opinions as authorities, and material for reports 
and digests. 

“Hardly anyone can be blind to the danger of 
rendering our system unworkable by reason of 
the flood of this material. To some the jam 
seems near enough to be seen forming. But it 
is chiefly in reduction of publication that the 
remedy seems to lie. 

“Undoubtedly judges can do much by reduc- 
ing the length of opinions. Much has been done 
in this respect in recent times, and much more 
is still to be done. There is, however, a risk 
to be guarded against in insistence upon greater 
brevity, for not all men can be brief without 
being superficial, not, at least, by merely resolv- 
ing upon it. Training and long practice are 
commonly necessary. 

“Space on shelves might be saved by a prac- 
tice of withholding opinions from publication in 
cases involving no principles which need be 
stated. In some of the states there is complaint 
that opinions so filed but not given out for pub- 
lication nevertheless find their way into reports 
and briefs; but might not the result be avoided 
by confining opinions intended for oblivion to 
mere answers to the litigants, without statements 
of the facts well known to them? In reports of 
a century ago opinions of judges often did no 
more, and would be unintelligible to persons 
other than the parties, and not available for pub- 
lication, were it not for the introductory state- 
ments of facts by reporters. The selection of 
cases for oblivion may not always be easy, but 
it can be dome. Our ancestors did it. In the 
National Intelligencer of March 1, 1836, Daniel 
Webster, in a review of the work of the supreme 
court of the United States during the term just 
ended, remarked that in sixty-five cases disposed 
of there were forty-six written opinions besides 
several oral judgments. 
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“Duplication of reports is, of course, something 
rather unworthy of us. ; 

“Repeating the theme of this note, it is well 
to recall Judah P. Benjamin’s expression of satis- 
faction at the care of the English judges to give 
answers to all contentions sincerely advanced. 
Satisfaction of the litigants to that extent seems 
to be of the essence of judicature, and it is not 
to be compromised.” 


26,286 Decisions a Year! 


In the discussion of the duplication of legal 
publications some interesting facts are being 
brought to light. Professor Eldon R. James, 
chairman of the American Bar Association com- 
mittee on this subject, makes the following 
report in reference to the number of cases 
digested in the American Digest System, which 
does not include all reported American cases: 

“In the Century Digest, 578,029 cases were 
digested. In the First Decennial covering only 
the ten years after 1896, 193,154 cases were 
digested; in the Second Decennial, 210,387; in 
the Third, 227,430, and in the Fourth, 262,867. 
During the forty years after 1896, therefore, 


there have been at least 893,838 cases reported 
and digested, more than 150 per cent of the 
total number digested during the first century 
of the Nation’s existence. In addition, the 
Fourth Decennial indicates that the number of 
reported cases is increasing at a greatly acceler- 
ated tempo.” 

“We have gone on multiplying supreme court 
reports containing numerous cases in which the 
highest court corrects the trial judge, always 
at the expense of litigants, when that correction 
—that uniformity of practice which is desired— 
could readily be achieved through a friendly dis- 
cussion at a judges’ convention. 

“More than that—I know of instances when 
judges have ruled contrary to the law without 
serious reflection, because litigants could not af- 
ford to appeal the cases. The old system affords 
no relief from such abuses. What is needed is 
to unify, to integrate, the entire judicial system, 
and to make it possible to correct flagrant abuses 
by the simple method of informing an executive 
head who can investigate and apply the needed 
remedy, thus preventing similar abuses in the 
future.” 


Sensible View of Stare Decisis Gains Ground 


In 1932 the decision of the United States su- 
preme court in Great Northern Railway v. Sun- 
burst Co., authenticated a principle which 
enables courts of last resort to adapt case law to 
new conditions and new principles without de- 
priving a litigant of the benefit of precedents 
finally deemed anachronistic, and without mak- 
ing the court dependent upon the legislature for 
a needed correction. Nothing could do more to 
further the aims of the American Law Institute 
and promote adoption of recommended rules than 
adherence to the new technique. There is en- 
couragement in the fact that the principle has 
been acted upon in a few state supreme courts. 
A general understanding of the principle by prac- 
titioners and judges should expedite this evolu- 
tion. Such understanding would bring to the 
arguments in many cases a testing of principles, 
as well as of precedents, a practice which was 
common a hundred years ago and now deserves 
a renascence. 

In the June, 1933, number of this Journal 
(17:6) Professor Burke Shartel of the University 
of Michigan Law School discussed the implica- 
tions of a decision of the supreme court of Mon- 


tana, which gave a new interpretation to the doc- 
trine of stare decisis. In the case noted (Mon- 
tana Horse Products Co. v. Great Northern Rail- 
way Co., 91 Mont. 194, 7 Pac. 2d 919 (1932), 
the Montana court on the authority of a prior 
case sustained a recovery by a shipper for an 
overcharge by a carrier, but at the same time it 
explicitly declared that the case itself was over- 
ruled and was not to be followed in the future. 
The court gave its overruling decision the same 
operation as would ordinarily be produced by a 
legislative change in the law. The court was 
sustained on this point by the U. S. supreme 
court in Great Northern Railway Co. v. Sunburst 
Co., 287 U. S. 358, 53 Sup. Ct. 145 (1932). 

This highly practical view of the doctrine of 
adherence to precedent finds confirmation in an 
opinion by the court of appeals of Kentucky 
handed down December 16, 1938, Payne v. City 
of Covington, 123 S. W. 2d 1045. In the Payne 
case the plaintiff city was seeking approval for 
a proposed bond issue. The attack on the issue 
was made on the ground that it violated a con- 
stitutional provision prohibiting a city from be- 
coming indebted to an amount exceeding in any 
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year the income and revenue provided in such 
year—a common “pay as you go” provision. In 
a previous construction of this provision the 
court had in the opinion of the writer of the 
Payne case let down “the barriers to the mischief 
obviously intended by the framers of the con- 
stitution to be prohibited, and invited an orgy 
of maladministration waste of public funds and 
accumulation of indebtedness. . . .” 


Was the present court required to follow the 
earlier opinion which it throught to be so ob- 
viously erroneous? The present court thought 
not. Quoting from one of its own opinions (275 
Ky. 445, 121 S. W. 2nd 947) the court said, 
“From an examination of the cases and au- 
thorities referred to it will be found that in 
no state of circumstances does the stare decisis 
rule require courts to continue to adhere to a 
clearly demonstrated erroneous opinion, although 
they are much more reluctant to depart from 
the law as declared in a prior opinion when such 
declaration affects individual property rights and 
commercial transactions whereby such rights are 
acquired.” 


Although the Kentucky court did not hesitate 
to say that it was not here bound by stare decisis, 
the court did realize that “property rights have 
been created in following our prior interpreta- 
tions .’ To meet this difficulty the court 
relied on the common sense view taken by the 
Montana court and upheld in the Sunburst case: 
it overruled the prior erroneous decision, but an- 
nounced it would not apply the decision in the 
instant situation. The court’s words here are 
significant as are the citations on which it relies, 
and we quote: 


“We conceive, however, it to be competent for 
a court, in overruling a prior adopted principle, 
to preserve in the overruling opinion all rights 
accrued under the prior declaration, the same 
as if they had been created or arose out of a 
former existing statute which was later repealed 
by the legislature. That right was expressly de- 
clared by the supreme court of the United States 
in the cases of: 


Great Northern Railway Co. v Sunburst 
Oil & Refining Co., 287 U. S. 358, 53 S. Ct. 
145, 77 L. Ed. 360, 85 A.L.R. 254. 


Gelpeke v Dubuque, 1 Wall 175, 17 L. Ed. 
520. 


Hasket v Maxey, 134 Ind. 182, 33 N. E. 
358, 19 L. R. A. 379. 


Mason v Nelson Cotton Co., 148 N. C. 
492, 62 S. E. 625, 18 L. R. A. N. S. 1221, 
128 Am. St. Rep. 635. 


Kelley v Rhoads, 7 Wyo. 237, 51 P. 593, 
39 L. R. A. 594, 75 Am. St. Rep. 904. 


Douglas v County of Pike, 101 U. S. 677, 
25 L. Ed. 968. 


“The right was also approved by us in the 
case of Oliver Co. v. Louisville Realty Co., 156 
Ky. 628, 161 S. W. 570, 51 L. R. A., N. S. 293, 
Ann. Cas. 1915C, 565. See, also, Illinois Central 
Railway Co. v. Applegate’s Adm’x., 268 Ky. 458, 
105 S. W. 2d 153, and the text in 7 R. C. L., 
page 1010, section 36, which is directly in point 
and conclusively established the authority of our 
appellate court to preserve prior rights created 
and emanating from overruled decisions. 

“Therefore in overruling our prior opinions 
and in declaring our disapproval of such erroneous 
interpretations herein dealt with, we do so with 
the express reservation that all rights heretofore 
created and accrued in favor of all persons in- 
terested, in any manner whatsoever shall be pre- 
served and the principles of this opinion will not 
apply to any transaction begun or in the course 
of completion, or finished before this opinion be- 
comes final . . . As a consequence of the con- 
clusion we have reached the opinion in the 
cases of: 


City of Providence v Providence Electric 
Co. supra. 


Overall v City of Madisonville, 125 Ky. 
684, 102 S. W. 278, 13 Ky. Law Rep. 278, 
12 L. R. A. N. S. 433. 


Carter v Krueger & Son, 175 Ky. 399, 194 
S. W. 553. 


and all others following the _ interpretations 
therein made, are hereby expressly overruled; 
but with the reservation, supra, whereby the 
rights of all parties are preserved, and this 
opinion shall have a prospective effect only.” 
The withholding of any retroactive effect, of 
course, required an affirmance of the judgment 
in favor of the plaintiff city since the city had 
acted in compliance with the erroneous interpre- 
tation. As Professor Shartel has pointed out, 
“Limited in this way an erroneous doctrine can 
be overruled, without putting a premium on at- 
tacking settled rules of law. But the relaxation 
of the doctrine of stare decisis itself offers to the 
progressive court a chance to keep its case-law 
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up to date; it makes a strong appeal to common 
sense.” 

We are very much in the debt of Frank M. 
Drake, Louisville, for calling our attention to 


the Payne case, which would indicate that the 
Kentucky courts know a simple and practical 
remedy for a situation that has done much to 
hold up the progress of the common law. 


Better Court Administration Wins Bar Favor 


“To what lawyers call the ‘lay’ mind, the 
pompous mummery which surrounds the simplest 
operation in traditional court procedure is inde- 
fensible. The average layman’s ‘day in court’ 
is likely to be mainly composed of restless waiting 
in a court or anteroom for his case to be called. 
While his impatient vigil lengthens, lawyers in 
court will go through incalculable waste motion 
proving facts which seem perfectly obvious. Our 


layman must realize that his own litigation is cost- , 


ing him more than it should because of the waste 
of time, and that he is paying indirectly, in taxes, 
more than should be necessary for the efficient 
administration of justice.” 

The foregoing introduction to an excellent arti- 
cle entitled Pretrial Hearings and the Assign- 
ment of Cases, in Illinois Law Review for Febru- 
ary, 1939, is undoubtedly too severe as to many 
courtrooms and at the same time too lenient as 
to others. 


The article is addressed to the situation exist- 
ing in the circuit and superior courts of Cook 
County, Illinois. In brief it points to the strik- 
ing success of the plan for assigning cases in the 
circuit court, instituted by Chief Justice Walter 
J. LaBuy during his term of office in 1936, and 
points to the obvious need for completing the ad- 
ministrative system by providing the conventional 
pretrial hearings. 


Cook County presents the unique (and absurd) 
instance of two courts of identical jurisdiction. 
The circuit court with a fixed quota of twenty 
judges was established in the constitution of 1871. 
With the need for more judges and no oppor- 
tunity for amending the constitution, the legisla- 
ture created the superior court, and from time 
to time has increased its force until now it has, 
barring vacancies, thirty judges. Each of these 
courts had a chief justice, with undefined powers, 
and with only nominal functions, until 1936. Each 
court contributes a quota for occasional services 
in the separate criminal court, with felony juris- 
diction, and to the three local appellate branches 
All tort actions for more than $1,000 and all 


chancery causes are filed in the circuit or superior 
courts. An attorney has his choice. The circuit 
court has no more than twelve judges available 
for law cases, most of which are jury cases. 

Until the new system was set up the cases in 
circuit court were divided among the twelve 
judges, ‘each of whom had his own separate call 
of two or three hundred cases. The result was 
that every attorney was forced to watch each 
calendar, never being sure which case would come 
to trial first, and never being very certain of when 
to bring his witnesses to court because of the 
unpredictability of the calendar.” 

Under the new system a number of the cases 
longest pending are published for call before the 
assignment judge at a certain hour and day. This 
call is not for trial, but to ascertain whether the 
cases will be ready for trial “in about six weeks.” 
About forty percent are found not ready and are 
“continued to definite dates when a further at- 
tempt is made to place them the next step nearer 
to trial.” 

Remaining cases go on the “reserve list,” not 
to be called, but to progress in order into daily 
trial calendars which are published about two 
weeks before the trial date. At 1:45 each after- 
noon an “advance call’ is made for the daily 
trial calendars “for the purpose of organizing the 
work of the court for the following day.” Motions 
for continuance must’ be presented at this call, 
and those in which diligence and reasonable cause 
is shown go to the “engaged counsel list’ to re- 
main there until restored on motion of either 
party. 

This is not all. The assignment judge nurses 
the cases presumed to be ready and has a few 
extra ones the following morning to fill in where 
gaps occur. 

This doubtless séems irksome to lawyers, 
though much less annoying than the old system, 
so called. In the second year under this system 
6,501 cases were filed and about 6,000 disposed 
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of; in the third year 6,896 cases were filed and 
7,102 were disposed of. We read that the system, 
mostly in its first year, caused an increase in cases 
filed of forty-nine percent. 

Also that “the local bar was practically whole- 
heartedly opposed to the plan upon its announce- 
ment.” But very soon, it is apparent, they re- 
duced filings in the superior court in order to 
get their cases where there would be an effort by 
the court to bring them to trial. “Conversations 
recently had with many of the leading trial law- 
yers of Cook County show a complete reversal 
of attitude.” Twice an unofficial poll has been 
taken among the leaders of the trial bar which 
resulted in overwhelming approval of the present 
system.” 

During the same period the number of law 
cases filed in the superior court, where the old 
lack of effort persists, has decreased forty-two 
percent. In the year preceding the innovation 
the circuit court with twenty judges (the superior 
court having thirty) received 48.6 percent of all 
law cases in both courts; three years later the 
circuit court received 70.9 percent of the total. 

The article quoted from goes on to say that 
under the statute allowing an interchange of 
judges between the two courts the law calendars 
of both courts could be combined and all the 
available judges of both courts could receive their 
cases from one assignment judge. This is re- 
ferred to as an “easy” solution of the problem. 
It is easy only if the superior court judges are 
willing to render as good service as the circuit 
court judges. 

From this point the article in the Law Re- 
view proceeds to show that it would be only a 
short step to add to the present preliminary ap- 
pearance and hearing the remaining items of the 
pretrial conference. The efforts to estimate the 
time required for trial could be supplemented by 
steps which insure a saving of time at trial, and 


also prevent a breaking down of the day’s trial 
call, which is all the more irritating to counsel 
who have already appeared once for the purpose 
of obtaining a definite day, or definite hour. The 
present practice goes a long way to avoid last 
hour continuances. At slight effort it could in- 
clude stipulations of facts agreed to and define 
the issue beyond all quibbles. 

In an excellent resume of the history of pre- 
trial hearings this article gives much emphasis 
to the need for a judge who has “tact, diplomacy, 
absolute integrity, and a demeanor that demands 
respect and encourages confidence.” An appro- 
priate compliment is paid Judge Walter J. LaBuy. 
It may be suggested that any judge fit to try 
cases is fit to preside at the pretrial conference. 
Before attorneys have had experience they are 


‘ suspicious of candor but this suspicion is soon 


dissipated. Of tact, naturally, there is need until 
counsel acquire confidence and realize their own 
benefits. 

The only untoward instances have been in two 
California cities where judges undertaking this 
function have shown political fears. With the 
long start now made in the circuit court in Chi- 
cago, and with the acceptance by the bar of the 
elaborate assignment system, proved by the great 
increase in filings in that court and the conse- 
quent avoidance of the superior court, it is a 
short step to include stipulations and to define 
the issue. The idea of cooperation between the 
two courts is excellent. The bar should be able 
to induce superior court judges to cooperate, but 
the immediate need, in view of the great increase 
of trials in the circuit court, is saving of hours 
on trial through pretrial procedure. 

Otherwise the efficient court becomes congested 
and the inefficient court with fifty percent more 
judges, and the go-as-you-please system, will re- 
ceive more filings until congestion is balanced be- 
tween the two. 


The test of any given generation, like that of any given indi- 


vidual, is not success or failure. 


There are many seeming suc- 


cesses that are actually failures, just as there are many seeming 
failures that are actually successes. The test is whether or not we 
have the vision to see the problem that stands in our path and the 
courage to attack it with all the power at our command.—/rt/iur 7. 


Vanderbilt. 
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Further Significant Work by Clerk H. Sam Priest 


The St. Louis circuit court has received wide 
publicity in the past two years because of the 
extraordinary program for efficiency to lawyers 
and litigants which was initiated by Clerk H. 
Sam Priest. There has never been such a record 
for modernizing the business end of a court as 
has been told in two articles in this Journal 
(21:72—22:26). It has not yet been told how 
Clerk Priest’s brilliant work made a reputation 
for him in St. Louis and, through invited radio 
addresses, in Missouri and several other states. 
This work and publicity also made political en- 
emies, so that his party tried to prevent his 
renomination. The attempt was thwarted by the 
support given him by voters of both parties and 
he was returned to office for a second term. 

Early in March newspapers published the re- 
sult of his statistical records of work done in 
civil jury trials over a ten-year period. Readers 
were astonished to learn that in that period the 
peak of production in jury trials, civil, was 
reached in 1933, and that in 1938 there was a 
decrease of 45 percent in the number of trials. 
The St. Louis Post-Dispatch publicized the sit- 
uation thoroughly, presenting numerous tables. 
In editorial comment the paper said that “.. . 
the conclusion is reached that this paralysing 
congestion is almost wholly traceable to the 
procrastination and lethargy of certain judges 
... A number of Democratic judges had sup- 
planted Republicans, but the figures showed that 
the judges who did not shirk were not entirely 
of one party. 

While political changes brought in a number 
of inexperienced judges, the principal reason for 
inefficiency is seen to be the very common lack 
of needed judicial superintendence. The system of 
dealing with jury trials—or lack of a proper 
system—permitted judges to shirk, and get away 
with it, in the absence of continuing reports. On 
various pretexts judges could merely decline to 
take cases after trying one or two early in the 
week. Some of them appear to have despised 
the retrial of cases appealed from the justices of 
the peace, and this calendar got so far behind as 


to offer ready relief to any defendant who suf- 
fered a judgment in the court of first instance. 


Bar Committee Substantiates Report 


With the issue thus raised an independent in- 
vestigation was necessary. It was afforded through 
creation by the Bar Association of St. Louis of 
a special committee comprising two distinguished 
former judges and four bar leaders, half of one 
party and half of the other. 

The report of this committee was submitted 
at an Association meeting held May 22. It fully 
substantiated the figures revealed by Clerk Priest, 
and was adopted by a vote of over 200 members, 
only one dissenting. The committee finds less 
delay in reaching trial than in the years when 
judges were busier, and this is attributed to the 
fact that only half as many jury trials are now 
being filed. 

There is significance in the figures concerning 
cases tried in April, the month following the 
disclosures, when 31.3 percent more cases were 
tried than in April of 1938. 

The special committee recommended the keep- 
ing of “detailed, comprehensive and complete 
records” of all the judicial work. It recommended 
also that a committee of three judges and three 
Bar Association members should be created to 
study the methods of administration in Cleve- 
land and New York. 

Meanwhile, and shortly after the sensational 
records were made public, and after Clerk Priest’s 
reelection, the Junior Chamber of Commerce 
presented him with its annual distinguished service 
award, on March 24. Priest was elected first in 
1934, at the age of twenty-eight, and was the 
youngest elective public official in the city and 
the youngest clerk of the circuit court. In his 
acceptance speech Priest gave credit for his suc- 
cess to various agencies and citizens and to the 
newspapers and radio stations. “Their sympa- 
thetic treatment of a comparatively little known 
public office has resulted in a renewed interest 
on the part of the public in our legal and gov- 
ernmental processes.” 





Almost any form of the judicial recall is better than that which 
prevails in nearly every state in the Union. I mean the arbitrary, 
illogical and vicious system of recalling judges every two, four, six 
or eight years, as the case may be.—Arthur J. Eddy. 
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Michigan Adopts Nonpartisan Election of Judges 


Michigan voters recently gave a very heavy 
majority for a constitutional amendment which 
provides non-partisan election of supreme, circuit 
and probate judges and circuit court commis- 
sioners. Candidates for the supreme court are 
to be nominated in party conventions unless the 
legislature makes a change. Nominations to the 
other judicial offices are to be non-partisan. 

Five years ago a similar amendment was de- 
feated, as was the proposed amendment of last 
fall to provide for appointment of supreme court 
justices by the governor from a small list to be 
submitted by a non-partisan commission (Jour. 
AJS 22:89, 199). 

Until recent years Michigan elected Republican 
judges in virtually every county. The uncertainty 
of party supremacy realized by judges and many 
citizens appears to explain the choice of non- 
partisan elections at this time. Of 68 circuit 
judges all but 12 supported the amendment. A 
powerful incentive for the change has existed in 
Wayne County (Detroit) since 1935, when there 
was a serious threat that the circuit court’s ex- 
cellent record would be ruined by unwise selec- 
tions. The eighteen judges of that court go on 
the firing line at the same time, and the same 
is true of the judges of the Detroit criminal court. 
Added to this vicious arrangement is the fact 
that the remarkably successful organization of 
circuit court judges has no statute as a founda- 
tion. A few refractory new judges could ruin it. 
The court was saved by a narrow margin in 1935. 
The crisis will recur in 1941 unless the legisla- 
ture acts promptly in its 1941 session. This is 
not at all probable. Nearly all trial judges be- 
lieve that their best hope for reelection lies in 
the non-partisan ballot. 


Until Republican supremacy was broken in 
1932 half of all circuit judges in the state had 
been appointed by the governor to fill vacancies 
and every member of the supreme court (Jour. 
AJS 17:38). Tenure was virtually for life, but 
with the chance that the Democratic party might 
prevail. If the constitution had provided inde- 
terminate tenure, subject to periodic submission 
of judges’ names on ballots containing no com- 
peting candidates, the present bad situation would 
not have been possible. The voters generally care 


little about a worthy candidate’s political align- 
ment, but the politicians make this the largest 
part of their stock in trade. 


With twenty years of experience with non- 
partisan judicial selection the highways of Ohio 
are smeared with the signboards set up by judges 
and judicial candidates. A majority of the state's 
lawyers have long regretted a system which de- 
serves the following comment by Justice Henry 
T. Lummus: 


“There is no certain harm in turning a poli- 
tician into a judge. He may become a good 
judge. The curse of the elective system is the 
converse, that it turns almost every judge into 
a politician.” (Jour. AJS 22:243). 

It takes about twenty years to test a mode of 
judicial selection, and of course there are vested 
interests at all times, especially on the part of 
our ultimate rulers, the political office brokers. 
Michigan now enters upon an era with no better 
support for its hopes than existed two decades 
ago in Ohio. 

The change will reduce the hazard of election 
in 1941 in the circuit court sitting in Detroit. 
It is impossible to give too much credit to the 
judges who created the existing organization. It 
is likely to persist on a voluntary basis after the 
election of 1941, but six years later many of the 
present incumbent judges will be too old to serve 
further. It is the obvious duty of that court, 
and of the Detroit Bar Association, to see that 
the administrative system is given the force of 
law. This can be done by merely providing for 
an administrative judge, or committee, and con- 
ferring sufficient power. 


There is a long history in a number of states 
of courts which have resisted administrative con- 
trols in all forms. There is a long history of 
the success of courts, regardless of the mode of 
selecting judges, in which adequate administra- 
tive power exists. A common compromise is to 
provide for an administrative head chosen by 
his colleagues. Ordinarily such leadership is 
flabby and undependable. Until all the courts of 
a state are provided with a responsible adminis- 
trative system it would seem safest to provide 
by law that the administrative head of a large 
city court be chosen by the supreme court. 
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Baltimore Judges Bar Improper Statements 


Frenzied reporting of the Hauptman trial led 
to remarkable addresses concerning means for 
protecting the courts against improper reports at 
the American Bar Association meeting in 1936. 
The essential point was made by three speakers, 
Judge Thomas D. Thacher, Frank J. Hogan and 
Sir Willmott Lewis, that the judges have it in 
their power to prevent abuses. It would seem 
then, in the absence of needed action by judges, 
that the local bar should exert itself. There ap- 
pears to be no instance of initiative on the part 
of local bar associations. The reason for this 
probably is that the newspapers in most cities 
do not seriously offend, and where the evil flour- 
ishes the bar organizations lack power to cope 
with it. They cannot threaten judges as irre- 
sponsible newspapers can threaten. 

The actual instances of punishment for infrac- 
tion of judicial orders appear to be limited to 
Baltimore, where the police and the newspapers 
are pretty well disciplined. In the recent April 
number of the JOURNAL (p. 273) there was a re- 
port of Judge O’Dunne’s citation of a person 
who wrote a confidential letter to him concerning 
a pending prosecution. 

Later news tells of the issuance of a rule by 


two other judges of the supreme bench of Bal- 
timore City, Judges Eli Frank and Emory H. 
Niles, sitting in the criminal court. Stated briefly 
the rule forbids taking photographs in violation 
of court rules and the photographing of an ac- 
cused person without his consent; issuance by 
the police authority, the state’s attorney, counsel 
for the defense or any other person having offi- 
cial connection with the case, of any statement 
relative to the conduct of the accused, statements 
or admissions made by the accused, or other 
matter bearing upon the issues to be tried; issu- 
ance of any statement or forecast as to the fu- 
ture course of action of either the prosecuting 
authorities or the defense relative to the conduct 
of the trial; and, generally, publication of any 
matter which may prevent a fair trial. 

The eleven judges of the supreme bench of 
Baltimore City sit in seven separate courts which 
have each rule-making power subject to the rules 
made by the entire bench. The supreme bench 
has made rules regulating practice and procedure 
in each of the satellite courts. Judges Frank and 
Niles acted for the criminal court in making the 
rules concerning publicity after consulting with 
other members of the bench. All these judges are 
elected. 





Summer School of Practising Law Institute 


At its summer session for out of town lawyers 
to be conducted from July 17-28, the Practising 
Law Institute of New York City, which is a non- 
profit educational institution under provisional 
charter from the Board of Regents of the Uni- 
versity of the State of New York, will offer 
thirteen courses in the technique of practising 
law. Courses will be given in the fundamentals 
of income tax, tax practice and procedure, cur- 
rent problems in taxation, trial practice, trials 
clinic (in which actual trial work is engaged in 
under expert supervision and guidance), corporate 
practice (dealing with the organization and financ- 
ing of large corporations), bankruptcy and cor- 
porate reorganization, labor law, accounting for 
lawyers, real estate, criminal prosecution (espe- 
cially designed for district attorneys), represent- 
ing municipalities (especially designed for city 


attorneys), and a series of lectures on miscella- 
neous subjects. 

The emphasis in all the courses is on the 
tactics and technique to be employed in prac- 


‘tice, and not on legal theory (which is the prov- 


ince of law school training). For example, in the 
trial practice course and in the trials clinic, in 
dealing with the problem of selecting juries, the 
psychology of choosing a panel, rather than the 
rules of law concerning challenges, is discussed. 
Similarly, in discussing the organization of cor- 
porations, the business and financial considera- 
tions, including the selection of the state of in- 
corporation, the underwriting and distribution of 
securities, and their registration with the SEC, 
are dealt with, rather than what the powers of 
corporations are, and who may be its director 
and officers. 

Each course meets daily (except Saturdays and 
Sundays) for a period of two hours or more. 
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Classes commence at nine in the morning and 
continue until eleven in the evening, and the 
program has been so arranged that at each hour 
of the day three different subjects are being 
taught, thus permitting those attending to choose 
the courses in which they are most interested. 

More than 100 lawyers representing 20 differ- 
ent states, from Maine to Florida, and as far 
west as Nebraska, attended the summer session 
last year. For the most part, those attending 
were mature lawyers, many of them leaders of 
the Bar of their communities. There were three 
judges and two law school teachers among those 
enrolled. 

Since substantive and procedural law are dis- 
cussed only incidentally where necessary to an 
understanding of the practical problems dealt 
with, the courses are of value to lawyers no mat- 
ter in what jurisdiction they practice. 

On the average, those attending last summer 
spent about seven hours a day in attending 
classes. Since all the lectures are given in com- 
fortable air-conditioned rooms at the Hotel Astor, 
it was possible to do so without fatigue. 

Additional information with respect to the sum- 
mer session may be obtained from the Practising 
Law Institute, which maintains offices at 150 
Broadway, New York City. 





Survey of Administrative Appeals 


There is a continuance of the efficient work of 
the procedural rules committee of the Pennsyl- 
vania supreme court, previously reported in this 
Journal (21:101; 21:108; 22:158). A sub-com- 
mittee has published a very useful survey of the 
present procedure on appeals from the orders 
of state administrative tribunals. The study is a 
necessary prerequisite to the consideration and 
drafting of rules which will bring order into what 
the committee calls the “chaos and confusion” 
that now obtains. 

In New York Governor Lehman has appointed 
a special commissioner to investigate the field of 
administrative law and report to the 1940 legis- 
lature. The establishment of these two commit- 
tees, and the announcement of the appointment 
by the attorney general of a committee to study 
the federal administrative agencies, are all steps 
toward improving the newest animal in our politi- 
cal zoo. As Professor Walter Gellhorn has pointed 
out (1 La. L. Rev. 474): “Lawyers who are in- 
terested in the assurance that the administrative 


[process] will function well and wisely should 
turn their attention from the courts and focus it 
instead on the administrative [process] itself.” 





Promotion of Municipal Judges 


The Los Angeles municipal court serves as a 
training ground for superior court judges. 
Twenty-three of the present fifty superior judges 
were appointed or elected directly to that court 
from the lower court. Eighty five percent of the 
appointments made since the municipal court was 
established in 1926 have been made from that 
court. One former municipal judge, after a 
comparatively short period on the superior bench, 
was appointed to, and is now serving, upon the 
state supreme court. 

Several years ago a study showed that nearly 
every one of the fifty superior court judges had 
held some local public office before his election 
or appointment to the bench. This was proof 
of the claim that practitioners virtually unknown 
to the electorate could hardly hope to become 
superior court judges, though they might get 
valuable advertising from having their names on 
ballots. It is fortunate for the superior court 
that the municipal court affords training and pub- 
licity and opportunity for the valuable principle 
of promotion, a principle which gives far better 
results than voters’ ignorance applied to a field 
of self-starters, but this is not so good for the 
lower court. The situation points to the need 
for appointive power to select municipal court 
judges. 





Selection Reform Blocked in Utah 


This JOURNAL (22:127) reported the defeat in 
the 1937 Utah legislature of a constitutional 
amendment dealing with judicial selection. The 
amendment was sponsored by the Utah State 
Bar, which submitted a similar amendment to 
the legislature this year. Although the amend- 
ment received a majority vote in the senate, it 
did not receive the required two-thirds vote. The 
amendment provided a nominating commission 
composed of the chief justice, the attorney-gen- 
eral, the president of the State Bar and the 
presiding officers of the senate and house. Ap- 
pointments to the supreme court were to be made 
by the governor from a list of five names sub- 
mitted by the commission, and to the district 
courts from a list of two names. The judges 
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were required at the expiration of their terms 
to run against their record without opposition. 
The original proposal was amended in the senate 
to leave to the legislature the composition of the 
commission and to make it applicable to incum- 
bent judges. It is thought that these changes 
and the publicity given the measure in 1937 and 
again this year may make it possible to secure 
the adoption of the plan by the next legislature. 





Improvements in Minor Tribunals 


In our next number there will be an account 
of the success of the “magistrates courts bill” 
in Indiana, which will afford competent judges 
for the jurisdiction exercised by justices of the 
peace. A similar measure failed this year in 
North Carolina, where the need is imperative. 
Meanwhile a bill is pending in Ohio which de- 


serves comment. It would create a “small claims 
and misdemeanor division” in common pleas 
courts in all counties having less than 500,000 
population. Plaintiffs would have their choice 
between the justice courts and the superior courts, 
and either party in an action begun in a justice 
court could transfer the case to the new division 
by paying the justice a fee of fifty cents. 

This arrangement of jurisdiction would leave 
the justice courts all cases, civil or criminal, in 
which the parties had confidence in the magis- 
trates, or found their courts most convenient. 
It would be especially valuable in securing the 
rights of accused persons in misdemeanor trials 
and save much time and expense in appeals. The 
bill has been appreved in the house. 

The problem has been under consideration for 
some time in Kansas and Oregon. The Ohio and 
Indiana compromise plans should be of interest 
in many states. 


Recent Integration News--Oklahoma Bar Act Repealed 


The Oklahoma State Bar act was repealed on 
the last day of the legislature’s session, just ten 
years after its enactment. In the last preceding 
number of the JouRNAL (p. 259) there was ref- 
erence to the attack on the law. In every session 
for a decade there have been repeal bills, insti- 
gated in most instances by legislators who hoped 
to break down the high requirements for admis- 
sion which have prevailed. 

In the recent session these perennial opponents 
were reinforced by others. It is reported that a 
member of the board of governors led a move- 
ment two years ago to secure an appropriation 
to pay for recodification of statutes, which re- 
sulted in a statute that placed authority for the 
work in the board, and carried an appropriation 
of $25,000. Further, that this governor was ap- 
pointed director of the code revision with a sal- 
ary of $600 per month and expenses. The ap- 
pointment, not made public for some time, caused 
resentment on the part of members and weakened 
the position of the board. There was also grow- 
ing discontent with the choice of certain board 
members, who were said to have solicited votes. 

A few months ago the Oklahoma Bar Journal 
assumed a very great service for members 
through publishing all supreme court opinions. 


The last three numbers of the Journal carried 
211 pages of opinions. This “aroused the oppo- 
sition of a politically powerful local publishing 
house which has heretofore had a monopoly of 
printing these opinions in advance sheet form.” 

During the debates, by way of appeasement, all 
members of the bar examining board and certain 
members of the board of governors resigned. The 
governor expressed reluctance to sign the bill, 
and at his suggestion one was drafted which 
would dissolve the State Bar and replace it with 
an inclusive lawyer organization to be set up by 
authority conferred upon the supreme court. 
This would have satisfied defenders of the State 
Bar. The substitute bill was drafted and started 
on its course. But, on the last day of the session 
the governor signed the repeal bill, and five 
minutes later the substitute bill was killed amid 
shouts of joy. 


The situation is by no means as simple as 
above suggested. Lacking a two-thirds majority 
it does not take effect for ninety days, during 
which time a petition for a popular referendum, 
containing 30,000 names, may be filed. It is also 
held that the act is invalid because constitutional 
provisions concerning enactment were violated. A 
more productive factor is the possibility of the 
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supreme court adopting rules for the organization 
and regulation of the State Bar in accordance 
with the action taken by the Nebraska State Bar. 
Under supreme court rules judicial authority 
would have prevented misuse of powers by the 
governors or any one of them. 

The new statute appears to provide for bar 
admission to any person who has paid fees to a 
low grade commercial law school. The text is 
intentionally deceptive. The presumption is that 
the supreme court will save the present chaotic 
situation by setting up safe standards for admis- 
sion by rule. 





Wyoming Bar’s Integration Statute 


Wyoming lawyers succeeded this year in secur- 
ing enactment of a bill providing organization 
and regulation of the profession by the supreme 
court. The act is published here in full as a 
matter of interest to the bars in a number of 
states. It is reported that there was stubborn 
opposition on the part of banks, insurance com- 
panies and realtors. Also, that the energetic 
work of the junior bar is largely responsible for 
success. Immediate effect was given the act and 
the supreme court has since been acquiring copies 
of rules in force in other states. 

Eight years ago Charles E. Lane of Cheyenne 
drafted a bill for integration similar to that in 
effect in Idaho. The bill was passed in house 
and senate but vetoed by the successor to the 
governor, who died during the session, the rea- 
son being that an engrossing clerk had omitted 
an inconsequential amendment. The new statute 
reads as follows: 

Section 1. The supreme court of Wyoming 
shall, from time to time, adopt and promulgate 
such rules and regulations as the court may see 
proper : 


(A) Prescribing a code of ethics governing the 
professional conduct of attorneys at law. 


(B) Organizing and governing a bar associa- 
tion of the attorneys at law of this state to act 
as an administrative agency of the supreme court 
of Wyoming for the purpose of enforcing such 
rules and regulations as are prescribed, adopted, 
and promulgated by the supreme court under this 
act, providing for the government of the state 
bar as a part of the judicial department of the 
state government and for such divisions thereof 
as the supreme court shall determine, and requiring 
all persons practicing law in this state to be mem- 
bers thereof in good standing, and fixing the form 
of its organization and operation. 

(C) Establishing practice and procedure for 
discliplining, suspending, and disbarring attorneys 
at law. 


(D) Fixing the schedule of fees to be paid for 
the purpose of administering this act, and rules and 
regulations to be prescribed, adopted, and promul- 
gated hereunder for the collection and disburse- 
ment of such fees, provided, that the annual fees 
shall not exceed the sum of Ten Dollars ($10.00). 

Section 2. When and as the rules of court 
herein authorized shall be prescribed, adopted, and 
promulgated, all laws and parts of laws in con- 
flict therewith shall be and become of no further 
force or effect to the extent of such conflict. 





Texas Bar Wins Ten Year Campaign 


The Texas Bar Association succeeded, as stated 
in the April number of the Journal, in obtaining 
enactment of its integration bill after five suc- 
cessive campaigns in legislature. The Associa- 
tion with a record of sixty years, has been one 
of the oldest west of the Mississippi, and has had 
exceptional difficulties to overcome, due to the 
great influx of lawyers from other states in the 
past thirty years, and to the state’s vast area, 
which prevented most members from attending 
annual conventions with any regularity. 

Attachment to the principle of a unitary bar 
organization caused Texas bar leaders to adopt 
the most progressive measures: strengthening 
local associations, increasing its own member- 
ship, opening a way to junior bar participation 
in bar management, and finally establishing an 
excellent journal and opening a central office 
presided over by a salaried executive secretary, 
William B. Carssow. 

The bar bill recently enacted received more 
attention from legislators than has ever before 
been given in any state. A preponderant ma- 
jority in both chambers were converted to bar 
unification and the problem was largely one of 
debating features calculated to preserve mem- 
bers’ accustomed rights. 

Proponents of the bill are enthusiastic over 
their success. The law makes the Texas State 
Bar “an administrative agency of the judicial 
department of the state.” The right of trial 
by jury in a local court is preserved and the 
dues fixed at four dollars. The striking feature 
of the act is the provision that the supreme court 
shall, within six months, submit all appropriate 
rules, together with rules proposed which are 
supported by petitions signed by at least ten 
percent of the registered lawyers of the state, 
for a members’ vote. If fifty-one percent of 
the registered lawyers vote, the rules receiving 
a majority vote shall constitute the State Bar 
rules. The history in other states, where a ma- 
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jority of lawyers not previously association mem- 
bers, have been included in a unit organization, 
and have speedily accepted a system which gives 
every member an equal share in management, 
supports the view that a popular election as to 
rules will work out satisfactorily. 

Meanwhile the Secretary’s office is requesting 
the officers of twenty-two other integrated state 
bars to submit their rules and regulations and 
principal features of administration. 





Over Half of State Bar Members Are Integrated 


Since the enactment of the Texas State Bar 
act there have been more state bar members in 
the inclusive state bars of the country than in 
the voluntary state bar associations. The number 
of Texas lawyers in the 1930 census was 6,591, 
and is now presumed to be about 7,000. Half of 
the states are now in the integration column. 
They fall far short in total population of the 
other states. 

The predominance of association members in 
the inclusive bars will probably not last long, 
because the increase in the number of practi- 
tioners in those states is not likely to increase as 
rapidly as the number of lawyers attracted to the 
voluntary associations. The more populous states 
having inclusive bars are California, Texas and 
Michigan. Most of the least populous states are 
also in the list of integrated states. Recent fig- 
ures indicate about 80,000 members in all state 
bar associations. 





Integration Hesitant, but Real, in Arkansas 


Integration has had a rough road to travel in 
Arkansas since the people last fall approved the 
following amendment to the constitution: 

“The supreme court shall make rules regulating 
the practice of law and the professional conduct 
of attorneys at law.” 

While the power thus given to the supreme 
court is in mandatory form and clearly goes far 
beyond the matter of “professional conduct,” the 
justices had a hard time in giving the text opera- 
tive force, and three of the seven united in a dis- 
senting opinion which criticizes the rules laid 
down for discipline. In providing for trial of 
disbarment cases by a circuit judge or chancellor, 
the minority, according to a newspaper report, 
take the position that the amendment to the con- 
stitution does not repeal a statute which provides 
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for the trial of lawyers to a jury. They also re- 
sent appeals to their court on the record. They 
argue that the annual fee of one dollar to be paid 
by all practitioners, as a means for meeting the 
costs of disciplinary proceedings, is unconstitu- 
tional. 

At any rate, after several months of delib- 
eration, the court has created unification of the 
profession, and given to it a large share of respon- 
sibility for enforcing the rules of ethics as set 
forth in the American Bar Association canons. 
The plan provides for appointment by the court 
of a lawyer in each of the seven congressional dis- 
tricts, to constitute a committee which is to have 
full charge of enforcement. The committee may 
act under the rules or “invoke the statutes,” in 
its discretion. 

A very good rule is included concerning the 
collection of the annual bar fee of $1. This is 
made payable to the clerk of the supreme court, 
on a specified date, and if not then paid the de- 
linquent is suspended until payment is made. A 
list of delinquents is sent to the clerks of the 
several circuit courts, and they are required to 
post them in their offices. 

The strong fight made against action by the 
supreme court under the constitutional mandate 
has not prevented a very long forward step, 
which could not have been otherwise taken. In 
principle and theory the Arkansas State Bar is 
integrated in the manner, and to the extent, of 
the bar in Missouri; but the machinery for en- 
forcing rules is less extensive. It will doubtless 
suffice in a state less populous than Missouri, and 
if it should not, it will be the fault of the court 
which appoints and controls the members of the 
disciplinary committee. 

The Arkansas State Bar Association must per- 
force continue in its much larger field of work. 
It may be suggested that if its members were 
enabled to choose officers, including a represen- 
tative board or executive committee, by mail 
voting, it would be easier to increase association 
membership. Lawyers do not like to “play 
another man’s game.” 





North Carolina State Bar’s Added Powers 


The North Carolina State Bar succeeded re- 
cently in having two amendments made to its 
basic act. One increased members’ dues from 


three to five dollars. It provides also that the 
names of delinquents shall be sent by the secre- 
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tary to the clerks of all superior courts, who 
shall refer the names of any who are in arrears 
for dues for one year or longer to the presiding 
judge at the next term of court. “The court 
shall take such action as is necessary and proper.” 

The second act confers on the council of the 
State Bar broad authority to proceed against all 
persons, partnerships or corporations that render 
legal services that are unauthorized or prohibited 
by law. The council or any committee of its 
members may investigate any charges of unlaw- 
ful practice and have power to summon witnesses 
and subpoena relevant records and take testi- 
mony under oath. In any resulting action the 
plaintiff shall be entitled to examination before 
trial of the defendant and witnesses. The bar 
council is authorized to proceed by injunction 
and cases are to be filed in the superior court 
of the county in which the defendant resides. 

The State Bar’s bill to authorize the supreme 
court to make rules of procedure for the trial 
courts failed of passage, as did also a bill intended 
to effect some order and system in the office of 
justice of the peace. 





National Lawyers Guild Report on Integration 


At its third annual convention the National 
Lawyers Guild approved a report on bar integra- 
tion submitted by its special committee that com- 
prised W. Wade Boardman, Madison, Wis.; 
Judge John P. Devaney, Minneapolis; Mortimer 
Riemer, Washington; and Malcolm P. Sharp, 
Chicago. The report is too long for full repro- 
duction here. It presents a brief history of the 
unified bar movement, tells of activities common 
in most such state bars, appraises these activities 
and at some length makes suggestions as to what 
the unified bars should aim to ‘accomplish. A 
consideration of the arguments against integra- 
tion is dealt with, and summed up by saying 
that the integrated bars have concentrated too 
much on questions of discipline, admission and 
fraternal activities, and have “tended to over- 
look some of the larger problems relating to the 
economics of the profession, the service rendered 
the poor and the low income groups, and the 
administration of justice generally.” 

No particular states are named, but credit is 
given generally to success in the matter of un- 
authorized practice “because of their prestige 
and semi-official status.” It is also reported that 
“where integrated bars have become well estab- 


lished reasonable recommendations are acted 
upon favorably by legislatures and by courts 
alike, out of respect for the organization and 
respect for their sincerity in representing the 
public interest.” 

Among the unified state bars the committee 
has found the following services rendered: 
“maintenance of permanent, accessible records 
relating to admission, professional conduct, and 
standing of attorneys subsequent to integration; 
publication of a journal which contains public 
records of official and judicial action otherwise 
not readily available; establishment of minimum 
fee schedules; prompt handling of grievances and 
charges, in the interest of members and the pub- 
lic alike; establishing of a clearing house in the 
state capital through which information from 
executive departments may be obtained, papers 
served on state officials, observation exercised 
upon the progress of legislation and copies of 
court opinions secured.” 


Objectives of Unified Bar Set Forth 


Eleven suggestions are submitted as 
toward which integrated bars should 
Briefly stated these proposals follow: 

1. The secretary’s office should collect data 
on legal economics, including geographic distri- 
bution of practitioners in relation to available 
practice; average income in relation to localities, 
age, education, experience, specialization, type of 
practice, initial investment and overhead; non- 
legal occupations and earnings; legal positions ob- 
tained by young lawyers; need for legal scholar- 
ships and student earnings. 

2. Machinery for vocational guidance during 
pre-legal and law school periods, and placement 
upon graduation in areas offering opportunity. 

3. Research as to new fields of legal practice. 

4. Adult education programs to keep mem- 
bers in touch with changes in substantive and 
procedural law and with developments in the 
fields of economic, political and cultural life of 
the community and the nation. 

5. A system of legal service bureaus to meet 
the needs of persons who would otherwise be 
deprived of needed assistance. 

6. Standards of admission should be demo- 
cratically improved, after due consideration has 
been given to the resultant effect of the im- 
provement in standards and effective solutions of 
difficulties arising have been devised. 

7. There should be a sound and realistic ad- 


goals 
strive. 











44 JOURNAL OF THE 


justment of difficulties arising from unauthorized 
practice. 

8. Political and legal problems should be 
studied carefully, and solutions should be sug- 
gested and supported in the public interest. 

9. A legislative drafting service should be 
established for the purpose of proposing substan- 
tial legislation for consideration. 

10. Constant attention should be paid to re- 
vision of procedural and substantive law in the 
light of the needs of a changing society. 

11. Improvement in the administration of jus- 
tice: (a) by providing a better selection of judges 
and more effective use of the elective process; 
(b) through legal service to those unable to pay 
for it; (c) through relief of congested court cal- 
endars; (d) through better public relations. 

The report sets out limitations inseparable 
from voluntary bar associations and suggests that 
those who oppose the inclusive state bar must 
“assure themselves that they are willing that 
these difficulties remain unsolved. The propo- 
nents of integration may, at least, be certain that 
greater accomplishments are possible under such 
a system than by any other type of organization 
now existing. However, it is not safe to assume 
that integration offers more than possibilities for 
gain to the practitioner and to the community. 
What is actually achieved depends entirely upon 
the motives, intelligence and understanding of 
the persons making up the bulk of any given 
integrated bar association.” 

Of the features of the ideal bar act or rules 
the suggestions not conventional are in respect to 
“educational requirements in keeping with the 
needs and economic forces operating in the state; 
adequate review of denials of admission to the 
integrated bar”; and equitable apportionment of 
the burden of support of the institution. 

There has appeared to be logic in the idea of 
a gradation of dues according to income, which 
now exists only in requiring a nominal fee from 
inactive members. 





Progress Record of Alabama State Bar 

The Alabama Bar Bulletin is the latest addition 
to the number of official state journals. The first 
number, issued in April, is devoted exclusively to 
information concerning the organization and ac- 
complishments of the State Bar, which was cre- 
ated in 1923. There is one commissioner for 
each of twenty-three judicial circuits. Since this 
gives Birmingham one representative there is 
proof that control of the State Bar is not lodged 


in the more populous circuits and that equal rep- 
resentation of circuits has not been detrimental. 

In respect to admission requirements no change 
was made by the bar act, the legislature expressly 
reserving its power in this field. In 1931 the leg- 
islature amended the act, conferring upon the Bar 
the power “to determine by rules the qualifica- 
tions and requirements for admission to the prac- 
tice of law.” The same act improved the facili- 
ties for enforcing disciplinary rules. 

The effect of the amendments is told in the 
first number of the Bar Bulletin. Requirements 
for admission have been gradually raised and now 
an applicant must prove that he has completed 
two full years of college study followed by com- 
pletion as a resident student of three years work 
in a law school approved by the American Bar 
Association, or four years and graduation from, 
an unapproved school. There is a character and 
fitness committee which is empowered by the 
board of commissioners to employ an investiga- 
tor to check references of applicants where 
deemed advisable. 

In fifteen years 27 charges of misconduct have 
been filed with the bar commission against mem- 
bers in ten counties. With one present pending 
case the record stands: 26 cases disposed of; 21 
cases in which the charges were sustained, result- 
ing in 19 disbarments or suspensions; 2 repri- 
mands and two voluntary surrenders of license 
before or during the board’s hearing; 3 acquittals. 

There were thirteen appeals to the supreme 
court, the result being as follows: 8 outright 
affirmances; 4 in which the judgments of dis- 
barment were reduced to suspension; and one 
reversal. 

The moderate number of offenses which called 
for penalties, shows the prophylactic effect of a 
thorough system of receiving and investigating 
complaints. 

The Association’s committee on unauthorized 
practice was active in procuring the adoption by 
the supreme court of a rule which authorizes cir- 
cuit courts to appoint commissions of lawyers to 
inquire into the practice of law by persons not 
licensed, with power of subpoena, and to report 
with recommendations to the court. 

Recently the Association has created a coordi- 
nated committee composed of members appointed 
by the Association and by local associations. This 
committee appears to be one mainly to implement 
the work of planning committees in various fields. 
In several circuits, circuit bar associations have 
been created, and the State Bar is now encour- 
aging their organization throughout the state. 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar As- 
sociation will regularly present new items of a practical bearing on the every day work 


or state and local bar associations. 


The cooperation of all bar officers, editors and 


committee members in furnishing items of interest is earnestly solicited. 


Training of Advocates in Los Angeles 

Lawyers in Los Angeles, to the number of 180, 
have been paying real money to observe a “trial 
clinic.” The trial of an imagined traffic accident 
case was had in four weekly sessions of two hours 
each with a jury of lawyers, a leading practi- 
tioner as “commentator-judge,” and two lawyers 
for each of the parties for each session. “The 
testimony of a number of witnesses and the 
documentary evidence were designed to raise 
points calling for frequent comment and rulings 
by the commentator-judge,” says the Los Ange- 
les Bar Association Bulletin, which also calls the 
experiment one of “unqualified success.” Asso- 
ciation members paid $5 for the course, and 
other lawyers $10. 

The word “clinic” appears to have been used 
properly in this instance for the first time since 
it was borrowed from the medics. It would seem 
to be time now for the Los Angeles Bar Asso- 
ciation to form a section on trial practice and 
so give scope to those who specialize in trials 
and can well train ambitious juniors. The Phila- 
delphia Bar Association is the first to create such 
a section. Advocacy has long needed informed 
leadership. 





Pretrial to Reduce Cost in Disciplinary Cases 

It may be assumed that all the costs involved 
in disciplinary cases are paid from bar funds. It 
might well be a public charge, since it is a public 
service. On the other hand it is a wholesome 
thing for the profession to render this service free 
as a contribution to the welfare of both state and 
profession. In some of the unified state bars the 
expense has been burdensome. Long records are 
often made that, because of dismissal of charges 
or resort to reprimands, or resignations from 
practice, are never needed in court. 

In Oklahoma recently the State Bar Board 
adopted a rule that “in all disciplinary matters 
filed before the board, resort to the pretrial con- 
ference method,” should be had, “with a view of 
keeping down and abbreviating the record as 
much as possible.” 

This practice should save not only expense, but 
time of the board members, and of supreme court 


judges when appeals are taken. A mention of the 
idea here should bring action in other states and 
in local associations that maintain disciplinary 
committees. News of adoption by any associa- 
tion will be welcomed by the JouRNAL. 





Ohio Bar Members to Vote on Integration 


At the spring meeting of the Ohio Bar Associa- 
tion progress was made in obtaining the views of 
members on the matter of bar unification under 
supreme court rules. The integration committee, 
headed by Walter S. Ruff, submitted a very care- 
fully drafted rule, twice previously revised, and 
proposed that a mail referendum be conducted 
and reported on at the October meeting. 

The convention directed the committee to in- 
corporate in the draft a provision for a “council 
of delegates,” and further directed discussion of 
the subject at four regional meetings. If ap- 
proved at the October convention the rule will be 
submitted for a vote of all members, and finally, 
a majority having approved, it will be submitted 
to the supreme court. 

The government of the proposed unified bar is 
vested in a board composed of one member from 
each of nine appellate court districts, and one ad- 
ditional member for each 1,000 members, or ma- 
jor fraction thereof, in any such district. The 
draft is rather long, by way of protecting lawyers’ 
individual rights, but details are left to by-laws 
to be submitted by the board of governors to the 
membership subject to a majority vote on refer- 
endum. 





Practical Disciplinary Plan in Cincinnati 


After endeavors pursued over a number of 
months the Cincinnati Bar Association was suc- 
cessful in persuading its common pleas court of 
nine judges to assume more active responsibility 
for the enforcement of bar discipline. The plan 


adopted appears to be one which might mate- 
rially assist disciplinary committees in other 
cities. The committee continues its services of 
receiving and investigating complaints, which are 
reported to an assigned judge. 


The committee 
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has the power of subpoena in getting at the facts. 
And the court has employed a stenographer to 
take the testimony. Inauguration of the new 
system in April was marked by a direction to 
the committee to file disbarment charges against 
three respondents. Since offenses committed by 
practitioners are offenses against the courts in 
which they practice, the responsibility of prose- 
cuting should not be considered to be solely that 
of the organized bar, or any part of it. Every 
investigation should be fortified by the right to 
subpoena witnesses and the bar should not be 
held responsible for meeting the costs, which are 
often burdensome. 





Junior Bar Conference at Work 


The Junior Bar Conference sponsored an im- 
portant regional meeting in New York City on 
May 19-20. Members of the junior bar from 
New York, Vermont, Connecticut, and New Jer- 
sey attended. The first meeting was held at the 
world’s fair grounds with William L. Ransom, 
former president of the American Bar Associa- 
tion, and Arthur A. Ballantine as speakers. Other 
prominent lawyers addressing the meetings were 
Charles Fahy, chief counsel of the N. L. R. B., 
Professor Karl Llewellyn of Columbia University 
and President Frank J. Hogan of the American 
Bar Association. Paul F. Hannah, vice-chairman 
of the Junior Bar Conference, gave the principal 
address at the informal dinner at the Town Hall 
Club which closed the meeting. 





Law Book Problem in Smaller Cities 


Probably nobody knows what resources law- 
yers in smaller cities have in respect to law 
libraries. In many such places the law book 
problem has been the original source of bar 
organization. Where an adequate library is not 
maintained at public expense, there must be op- 
portunity for an association library, or the pool- 
ing of books for a common use. This implies 
the purchase of various sets by different offices, 
the contents of all being a sufficient source. 

This problem was recently discussed at a con- 
ference at Duke Law School by the Carolina 
Law Library Association. A committee was ap- 
pointed to prepare and distribute a tentative list 
of law books for libraries to cost $2,000, $3,000 
and $5,000, respectively. Donald S. Gardner, 


supreme court librarian, Raleigh, N. C., is presi- 
dent of the Association. The Illinois State Bar 
Association office, First Nat’l Bank bldg., Spring- 
field, can give information concerning the pooling 
of law libraries. 





Missouri People Learn Value of Organized Bar 


After three years of intensive work the Mis- 
souri Bar Association, assisted by a number of 
local bars, won enactment of a law which puts 
an end to the loan shark business. This is said 
to be the twenty-second state in which this re- 
form legislation has been adopted. From this 
time interest on loans less than $100 is at the 
rate of three percent a month and there will 
be state supervision of loan corporations under 
special licenses. Much credit is given the young 
lawyers upon whom fell most of the vast amount 
of legal services involved in rescuing victims from 
the jaws of the loan sharks. 

The situation is not understood until one learns 
the tricks of the lenders. They assumed to have 
claims on the borrowers’ wages and made such 
profits on the monthly interest charges that the 
principal became negligible. Investigation showed 
instances of loans of $25 and $30 on which in- 
terest to the amount of $300 was paid. In Kan- 
sas City one victim paid in five years $1,700 in 
interest on a loan of $100, and the shark (an 
apology to the relatively harmless fish who sup- 
ply the name) claimed still that the loan was 
unpaid. The courts held such loans to be ille- 
gal under the usury act. Here the litigation 
arose, and a number of victims were rescued 
only after appeals had been followed, in their 
cases, to the supreme court. 

In preparation finally for the enactment of 
a small loan act and the dispersion of the un- 
licensed lenders, the bar committees aroused the 
citizens throughout the state. Leading news- 
papers participated. The legislators, finally, 
“tumbled over each other” to support the meas- 
ure, which passed by a vote in the two houses 
of 142 to 26. 

The extent of the evil may be imagined from 
the estimate that in St. Louis alone, in the year 
1938, 45,000 illegal high rate loans were made, 
and in the entire state over 80,000. From which 
estimates, set forth in the Missouri Bar Journal 
for March, it may be adduced that the organ- 
ized profession has completed a successful cam- 
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paign in the field of public relations. The younger 
lawyers have learned that the legislature in Mis- 
souri can be influenced for good, and how to do it. 





Louisiana Guards Door to Admission 


In the April number of this Journal it was 
reported that in twenty-six states an applicant 
for bar admission who had practiced in another 
state is required to obtain a report on his pre- 
vious standing from the National Conference of 
Bar Examiners. Hawaii and the District of 
Columbia should have been included. “Here again 
the remaining twenty-two states become dumping 
grounds of the unfit.” Soon after publication 
Louisiana was added to the list of states that 
require applicants to produce a report. It has 
already been reported that in Texas, shortly 
before this safeguard was adopted, a migrant 
lawyer was disbarred and it was found that he 
had practiced in half a dozen states and had 
served prison terms in four of them, widely 
separated. 





Admission Requirements Raised 


Ten years of effort by the organized bar in 
Maryland has resulted finally in legislative action 
which adds this state to forty others in which 
two years of college is a prerequisite for admis- 
sion to practice. Of the seven remaining states 
there are Kentucky and Oklahoma in which the 
rule is now being considered by the supreme 
courts. 





Young Lawyers for Bailiffs Proposed 


A report made by the legal education com- 
mittee and approved at the last Oregon State 
Bar convention recommended that each supreme 
court judge be provided with a law clerk, making 
seven positions for lawyers just admitted to prac- 
tice. The report also recommends that court 
bailiffs hold office for only one year, and that 
they be lawyers. That would provide twenty- 
eight places for new licensees. It was found 
that about thirty newly admitted lawyers each 
year find it difficult to get a start in practice. 
The proposed places are referred to as interne- 
ships. On behalf of the bailiff plan it was said 
that a court bailiff has little to do, but if he 
were a lawyer he could “add to the general effi- 
ciency of the court by doing also the work of 
a law clerk; that is, checking citations for the 


judge, briefing questions of law, and general sec- 
retarial work.” A busy trial judge could un- 
doubtedly be aided by a lawyer-bailiff and the 
interneship of one year as bailiff would be good 
experience for the young lawyer and afford op- 
portunity to find a more permanent position. 





Cleveland Bar Deals With Two Serious Evils 


The Cleveland Bar Association in a long career 
of public services has recently attacked two not 
uncommon evils. The first was the deception of 
voters by candidates for judicial office who de- 
liberately adopted new names calculated to mis- 
lead. The result is a new statute which requires 
publication on ballots of both old and new names 
at any time less than ten years after a change 
has been made. The racket has been worked 
harder in Ohio than elsewhere, but may crop out 
in any state or large city where judges are se- 
lected by popular voting. 

It is now proposed that Ohio follow Nebraska, 
Maine, Maryland, Massachusetts and Minnesota 
in clarifying ballots when two or more candi- 
dates for the same office have the same surnames. 
This is accomplished by adding to each such name 
the postoffice address and occupation. 

The Cleveland Association should succeed in 
its present effort to get court rules concerning 
suspension and disbarment. The Association has 
informed the local court that it takes a good 
deal of time on the part of the grievance com- 
mittee to investigate charges, more time in pre- 
senting the case to the court, and the time of 
three judges in the trial, as well as much expense 
all along the line. An order of suspension may 
be entered, and since the court then pays no 
attention to the case, the respondent may and 
often does, continue in practice except as to 
appearance in court. The penalty for wrong- 
doing fails of its purpose to such extent that in 
some cases the same conduct is continued. 

It is now proposed that at the expiration of 
the suspension period the respondent be required 
to report to the committee which investigated 
his conduct; that after further investigation the 
committee shall submit written recommendations 
to the trial court; and the respondent shall make 
an affirmative showing that he has complied 
fully with the order of suspension together with 
a statement in detail showing his business ac- 
tivities during the suspension period. 

For cases of absolute disbarment the Associa- 
tion proposes that no application for reinstate- 
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ment be permitted for ten years, and that when 
made it shall be subject to a more search investi- 
gation as to conduct than in suspension cases. 

A few years ago it was reported that in the 
District of Columbia disbarment often means 
nothing more than avoiding appearances in court, 
the respondent keeping his office open as for- 
merly. 





Minnesota Bar Scores in Legislature 


All lawyers specially interested in legislative 
methods have long been aware of the leadership 
in Wisconsin through its bill drafting bureau and 
its biennial revision of statutes. Bringing out the 
entire body of statute law complete after every 
regular legislative session, and with perfect ar- 
rangement, at a very low charge, is something 
that should interest lawyers in all states. In 
Minnesota the State Bar Association started ten 
years ago in efforts to establish this practice of 
biennial revision. In this year’s legislature the 
Association succeeded. William B. Henderson, 
chairman of the Association’s committee on 
jurisprudence and law reform, reports that the act 
“follows the Wisconsin statute in every particular, 
and therefore differs to some extent from the laws 
creating the office of revisor of statutes in Kansas 
and Iowa.” The fact is that in Iowa the official 
is known as code editor, and he brings out every 
four years a compilation of statutes which sells 
for $7.50. In most respects the Wisconsin sys- 
tem of arrangement and section numbering was 
followed in the recent South Dakota revision, and 
doubtless will be in the North Dakota revision 
recently authorized. 





Novel Plan Adopted by Illinois Junior Bar 


The Illinois junior bar is experimenting with 
a simple and inexpensive “sampling” technique 
for gathering information on the economic condi- 
tion of the bar. Selected young lawyers under 
thirty-five years of age, but who have had more 
than five years of practice, will be interviewed. 
To test the plan the committee will first seek 
data that will be helpful to young lawyers in 
search of a place to establish themselves. 

Five groups of questions will be asked: the 
first group will be concerned with the general 
characteristics of the county’s population, racial 
and political division, and religious groupings. 


The second group will ascertain general indices 
of business and employment such as employment 
conditions, conditions of banks, etc. The third 
group relates to conditions in the practice of the 
law: types of practice, office expenses, fees, li- 
brary facilities, incomes of lawyers. A fourth 
group is concerned with the relations of lawyers 
among themselves and the attitude of the pub- 
lic toward the bar. Particularly helpful to the 
young law graduate is the fifth group, which will 
indicate whether he can be assured of a living 
income from the start, whether it would be bet- 
ter to begin alone, with a young lawyer, or with 
an older lawyer. 


If the trial survey proves that the sampling 
method is practical, the junior bar proposes to 
continue a standing committee to conduct similar 
surveys as occasion may require. It is thought 
that the development of this technique may make 
possible rapid surveys of the opinion of the bar 
at large on questions of public importance. A 
full report on the Illinois experiment will be 
made to the Junior Bar Conference at its meet- 
ing in San Francisco. 





Study Quota System for Admission to Bar 


The Pennsylvania quota system for determin- 
ing the number of admissions to the bar will be 
the subject of a report to the New Jersey State 
Bar Association at its annual meeting in June. 
Under the Pennsylvania plan after a student has 
passed the bar examinations given by a state 
board of examiners, his name is placed on a wait- 
ing list in the county in which he wants to prac- 
tice. Twice a year the court notifies the county 
board of law examiners of the number of appli- 
cants to be admitted. Deaths, retirements, in- 
crease in population, and the general economic 
condition are considered in fixing the quotas. The 
board then certifies to the court those to be ad- 
mitted in the order of the rating they have won. 
The plan, inaugurated in 1933, is now being used 
in three or four counties, and has been endorsed 
by the Philadelphia Bar Association although the 
judges in that county have not yet adopted it. 
Before making its final report the New Jersey 
committee will study the results of the survey 
of the economic condition of the bar now being 
conducted by the Association (Jour. AJS 22:230). 
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